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MEDICAL EXPERT EVIDENCE: THE OBSTACLES TO 
RADICAL CHANGE IN THE PRESENT SYSTEM.’ 


For more than ten years, the condition of the law in the 
State of New York in regard to medical expert evidence has 
been the subject of frequent, active, and often acrimonious dis- 
cussion among doctors and lawyers. Many reforms have been 
proposed and suggested, but no reform has been carried into 
effect. In my judgment, the failure in this respect has been 
largely due toa lack of appreciation of the obstacles to be over- 
come. Without an adequate knowledge of the difficulties to be 
encountered, no plan of campaign is likely to be successful. A 
map of the country to be invaded, if not essential, is, at all 
events, an immense aid to the general who undertakes a con- 
quest. And therefore I feel that the cause of reform in the field 
of medical expert evidence may best be promoted by first 
clearly pointing out precisely what are the practical objections 
to any changes at all in the present system, and particularly to 
those proposed changes which have thus far met with the most 
favor. 

To render a discussion of this kind profitable, accuracy of 
definition is indispensable. What do we mean by medical ex- 


1 A Paper read before the New Lett, Justice ofthe Appellate Division 
York State Medical Association, on of the Supreme Court of New York. 
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pert evidence? We mean the sworn opinions of persons spe- 
cially skilled in medicine or surgery upon any point in their 
science or art which is in question in a proceeding in a court of 
justice. The testimony of such witnesses is often denominated 
opinion evidence. In the reception of proof in judicial investi- 
gations, the rule is that witnesses are allowed to testify only as 
to facts and are not permitted to state their conclusions from 
facts. An exception is made in favor of experts, however, who, 
as Mr. Wharton well puts it, ‘‘ are entitled to give their opinions 
or judgments as to conclusions from facts within the range of 
their specialties, but too recondite to be properly comprehended 
and weighed by ordinary reasoners.’’ This departure from the 
prevailing rule in the law of evidence is justified by the necessity 
of the case. ‘*Courts of law and courts of justice,’’ says 
Lord Bowen, one of the most distinguished English judges of 
modern times, ‘‘ are not fit places for the exercise of the induc- 
tive logic of science. Life is short; it is impossible to place 
endless time at the disposal of litigants; and the laws of evi- 
dence are based upon this very impossibility of prolonging in- 
quiries to endless length. There is hardly a scientific theory in 
the world which, if we were to examine into it in law courts, 
might not take year after year of the whole time of a tribu- 
ual.’”” And after instancing the circular theory of storms 
and the alleged connection of sun-spot frequency with 
famines in India as examples, he adds: ‘*The truth is, 
when you are dealing with scientific theories, it is hope- 
less for courts of law to do more than to take the 
evidence of the scientific men, subject no doubt to cross-ex- 
amination, which may or may not condescend to particular 
instances, which may be brought home to them to show, if 
it exists, the uncertainty of the grounds upon which their 
opinions are founded.’’ This general statement in regard to 
scientific theories is equally true in its application to those par- 
ticular theories or matters of opinion which belong within the 
domain of the science of medicine. 

Starting, then, with the proposition that medical men as wit- 
nesses are permitted to testify not only to matters of fact but to 
matters of opinion in respect to medical questions, let us con- 


| | 

| 

| 
| 

} 


MEDICAL EXPERT EVIDENCE. 3 


sider the manner in which medical expert evidence is ordinarily 
taken before judicial tribunals in England and America. 

Under the system of jurisprudence which we have derived 

from Great Britain the functions of the jury, the judge and the 
witnesses are radically distinct. The jury determine the questions 
of fact bearing upon the issues in controversy between the 
parties. Their determination is based upon the testimony of 
the witnesses in the case as to such matters of fact and also 
upon the sworn opinions of expert witnesses, when expert 
evidence is given. The judge sees that the trial is conducted in 
accordance with the rules of evidence which require the admission 
of certain kinds of testimony and the exclusion of other kinds, 
and finally declares to the jury the rules of law by which they 
should be guided in considering the evidence which has been 
received, so as to arrive at a just conclusion in regard to the 
merits of the litigation. In trials without a jury, the only 
difference is that the judge himself determines the questions of 
fact, under the guidance of the same rules of law. In either 
case, when the medical expert comes before the court, he comes 
simply as a witness, — with the same obligations and the same 
rights as those of any non-professional witness, — and not under 
any special or peculiar sanction. Perhaps the most familiar 
example of the prevailing procedure, illustrative of the part 
played by medical expert evidence, is afforded by an ordinary 
negligence case, where the plaintiff sues a railroad company for 
personal injuries sustained while a passenger upon one of the 
defendant’s cars. One of the questions usually involved in such 
a suit is the probable duration of the impaired physical condition 
of the plaintiff, attributable to the accident. The plaintiff calls 
several surgeons who testify that in their opinion the injuries are 
permanent or progressive in their character, and that the injured 
man will never be better than he is at the time of the trial. 
The defendant, on the other hand, places upon the witness 
stand an equal number of surgical experts who are equally con- 
fident in the opinion which they express, that the complainant 
has suffered no permanent injury at all, and before long will be 
as well as ever. Upon this conflict of opinion evidence the case 
is submitted to the jury. Similar conflicts between the con- 
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clusions of experts are also very common in cases which involve 
questions as to the sanity or insanity of a particular person, and 
in prosecutions for murder alleged to have been committed by 
poison. 

In order to form an opinion approximating correctness upon 
a difficult question of medical science arising in a judicial pro- 
ceeding, it is usually necessary for the medical expert to as- 
certain the facts of the case as they will probably be presented 
by the opposing parties upon the trial. He is also frequently 
called upon to make physical examinations or chemical analyses 
to qualify him to give opinion evidence. These tasks take time 
and demand labor, for which the expert not unnaturally de- 
sires to be compensated; and thus it comes about that medical 
expert witnesses being paid by the litigants who summon them, 
for the professional work which they have done in order to pre- 
pare themselves to testify, have suffered much in public esteem. 
They have been severely criticised as partisans, who consciously 
or unconsciously mould their opinions so as to promote the 
cause of the suitor in whose behalf they are called; and pages 
could be filled with quotations froin the law reports expressive 
of the low estimate of expert testimony entertained by the 
higher courts in this country. 

The partisan character of expert testimony becomes unmis- 
takable, when the medical man participates in a trial not only as 
a witness giving opinion evidence, but also as an adviser to 
counsel trying the case. I took occasion to condemn this prac- 
tice some years ago, in a paper read before the Society of 
Medical Jurisprudence, and further experience and observa- 
tion have served only to confirm the views which I then 
expressed : — 

*‘ The wise doctor, as it seems to me, will take care not to 
act in both capacities. If he is totestify in the case, he will not 
act as assistant counsel; if he acts as assistant counsel, he will 

‘keep off the witness stand. There is no good reason why the 
most distinguished physician should not place his professional 
knowledge and experience at the service of one of the parties to 
a litigation which involves questions of medical science. To do 
so cannot justly subject him to reproach; but it does lessen his 
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fitness and his usefulness as a witness in that litigation. In 
assisting counsel, he will inevitably come to share the senti- 
ments of counsel as to the result. Just as counsel will seek to 
bring out every fact that may prove beneficial to the cause of 
his client, and will endeavor to destroy, as far as may be, the 
effect of any proof which is injurious to him, so the medical man 
thus employed will suggest questions for the examination of 
witnesses on the other side, which will call out answers favora- 
ble to the party at whose instance he has been brought into the 
case. All this goes on before the jury, who fully comprehend 
where the medical questions really come from. If afterward, 
they see the doctor take the witness stand, it is impossible that 
they should regard him as otherwise than prejudiced. However 
truthful his testimony may be, and however correct his opinions, 
his evidence is the evidence of a partisan, and this fact invari- 
ably detracts from its force and effect.’’ 

The discredit into which expert evidence has fallen is mainly 
due to the prevailing impression that experts almost invariably 
testify in the interest of the party by whom they are called and 
paid. The testimony of medical men, however, is sometimes 
criticised in judicial proceedings on other grounds. It is said that 
such witnesses ought to agree intheir opinions if they are bonest ; 
but it may be answered that the critics who take this position 
demand too much. Medicine is not an exact science. There 
are innumerable questions within its domain which cannot be 
answered with certitude, and as to which practitioners of equal 
ability and integrity may differ in opinion. When, therefore, 
differences in regard to questions of this character are developed 
in litigation, it is not always just to find fault with the doctors 
for the lack of harmony in their views. Their inability to agree 
may really represent the condition of thought in the profession, 
with reference to the particular subject-matter under investiga- 
tion. In the same class of criticism is tae condemnaaon to which 
medical men have sometimes been exposed for not being suf- 
ficiently definite and positive in the expression of their opinions. 
The great John Hunter suffered in this way. He was called in 
1781 as a witness for the defense to give expert evidence in the 
celebrated Donellan murder case, in which the defendant was 
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accused of having poisoned his brother-in-law, Sir Theodosius 
Boughton, by administering to him a draught of laurel water. 
The presiding judge told the jury that Mr. Hunter was a very 
able man, but declared as the result of his testimony that one 
could hardly say what his opinion was. A question propounded 
by the court, and Mr. Hunter’s answer, show that the learned 
judge was not wrong. 

*¢Q. I wish you would be so good as to give me your opinion, 
in the best manner you can, one way or the other, whether upon 
the whole — you have heard the symptoms described —it is 
your opinion the death proceeded from that medicine or from 
any other cause? 

‘¢ A. That question is distressing. I don’t mean to equivo- 
cate when I tell the sentiments of my own mind — what I feel at 
the time ; I can give nothing decisive.”’ 

For the purposes of the present discussion, however, we may 
devote our attention chiefly to the efforts to reform the evils of 
the existing system growing out of the fact that professional ex- 
perts are generally believed to be influenced in the expression of 
: their opinions on the witness stand by the compensation which 
they have received or expect to receive from the party who 
places their evidence before the court or jury. 

A statement in detail of the various remedies which have been 
proposed or suggested would-unduly prolong this paper. I will 
summarize those which have been most strongly supported in 
both professions: (1) The appointment of a commission of ex- 
perts in insanity cases toexamine the person alleged to be in- 
sane, before the trial, and make a report to be read at the trial, 
where all the members of the commission must attend to be ex- 
amined or cross-examined, as either party may desire. (2) The 
appointment of a like commission in any case involving a ques- 
tion of medical expert evidence to report to the court and 
testify at the instance of either party, without any compensa- 
i; tion except a fee to be fixed and paid by the State. (3) The 
relegation of all matters calling for expert testimony to a 
commission of experts, who shall transmit their determina- 
H tion to the trial court, which must accept it as a fact 
fi conclusively established in the case; and, finally (4), the 
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appointment of expert witnesses, who must qualify themselves 
to give opinion evidence in the case without consultation with the 
litigants or their counsel, and who shall be compensated for their 
services out of the county treasury of the county in which the 
trial takes place. A bill, to carry this last scheme into effect, 
was approved, in 1898, by a conference of representatives of the 
New York State Bar Association and three medical societies be- 
longing to the three schools of medicine recognized by the laws 
of this State, but it has not yet become a statute. Another plan 
of reform, suggested by a judge of ability and much experience, 
is the enactment of a statutory prohibition against receiving any 
expert evidence from a witness who has been paid or expects to 
be paid anything by either party, except the fees prescribed by 
law, for his attendance at court. 

It will be perceived that every one of these schemes, except the 
prohibition just mentioned, virtually involves the creation and 
establishment of a body of official witnesses. Whether the per- 
sons selected by the court are designated experts or commission- 
ers, their function is to furnish evidence to be received by a 
judicial tribunal and taken into consideration with the other proof 
in the case. The plain purpose in creating such a class of wit- 
nesses is to give their testimony a higher authority than that of 
others whom the litigants may call to testify on the same points. 
In other words, the jury, under such circumstances, would be 
given to understand that the judge deemed the experts whom he 
had appointed peculiarly capable of expressing a correct opinion 
on the question at issue, and would often be morally certain to 
accept the opinion of such experts in preference to those of non- 
official witnesses who thought otherwise. 

There is not likely to be any radical change in a matter of 
legal procedure like this, without the approval of the bar, and 
I doubt very much whether the bar would approve any legisla- 
tion which would enable the courts or any other appointing 
power to create a privileged class of expert witnesses. 

In considering the various projects which have been put 
forward for improving the administration of justice, so far as 
expert evidence is concerned, it must be borne in mind that no 
matter what provision is made for the appointment of official 
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experts, the litigants in an action at law cannot be prevented 
from availing themselves of the testimony of other expert wit- 
nesses. To prevent that and restrict parties solely to the evi- 
dence of the official experts, constitutional amendments would 
be necessary, involving changes so sweeping as to be antagonistic 
to the spirit which now pervades our judicial institutions. And, 
if such changes in the fundamental law were possible, is it at all 
certain that they would bedesirable? I[jbelieve that justice in the 
United States is generally well and honestly administered ; but 
sucha thing is conceivable as that a judge might unwittingly ap- 
point incompetent official experts who were anything but repre- 
sentative of the best element in the medical profession. In what 
position, then, might a physician, sued for malpractice, find him- 
self, if condemned by their opinions and unable}to exonerate him- 
self by calling as witnesses his non-official brethren whose 
testimony would demonstrate that the appointees of the 
court were willfully wrong, or ignorantly mistaken? A man 
may be a good judge of law and yet be a very poor judge 
of doctors. I should be sorry to have to be treated by 
the physicians of several able judges whom I have known 
in past years, and yet, I am certain that in each case 
his physician would have been the first either of these 
judges would select for any official medico-legal preferment 
within his power to bestow. 

The constitutional obstacles to any legislation which shall 
confine litigants to the opinions of officially selected experts, 
leave the legislature at liberty, nevertheless, to provide for the 
appointment of such experts, if it sees fit to do so; but as 
neither party could be obliged to avail himself of their services, 
and as either could contradict their testimony by that of outside 
experts, it may be doubted whether the plan{would prove to be 
of any actual value in practice. The incongruity of introducing 
privileged experts into the English common law system of 
administering justice, like the commissioners proposed in some 
of the schemes already mentioned, has never been more clearly 
pointed out than by Mr. Justice Stephen in his History of the 
Criminal Law of England, where he says: — 

‘¢ It is impossible to say what an expert is to be if he is not to 
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be a witness like other witnesses. If he is to decide upon 
medical or other scientific questions connected with the case so 
as to bind either the judge or the jury, the inevitable result is a 
divided responsibility which would destroy the whole value of 
the trial. If the expert is to tell the jury what is the law — say 
about madness—he supersedes the judge. If he is to decide 
whether in fact the prisoner is mad, he supersedes the jury. 
If he is only to advise the court, is he or is he not to 
do so publicly and to be liable to cross-examination? If yes, he 
isa witness like any other. If no, he will be placed in a position 
opposed to all principle. The judge and the jury alike are and 
ought to be instructed only by witnesses publicly testifying in 
open court on oath. It never would be and never ought to be 
endured for a moment that a judge should have irresponsible 
advisers protected against cross-examination.”’ 

Apropos of this last remark, I may express my own conviction 
that no change has any chance of adoption in this State which 
does not leave the expert liable to the most searching cross- 
examination. The good doctor need not fear this, and so far 
as my experience goes seldom suffers under it; the bad doctor 
should be made to fear it. 

Of all the proposed reforms which have fallen under my notice, 
the most drastic is that which would prohibit the exami- 
nation of any ‘‘ subsidized expert-witness’’ as the phrase is — 
that is to say,any expert paid by either party in order to look into 
the facts of a case so as to fit himself to give opinion evidence. 
If this means to forbid any compensation whatever to expert 
witnesses, it is manifestly unreasonable. A professional man of 
any standing cannot be expected to devote his time and labor out 
of court gratuitously to the enlightenment of litigants. Hours of 
research may be requisite, — as for example in a case where the 
origin of blood stains or the presence or action of a particular 
poison is in question. If the idea is merely to disqualify experts 
who receive pay from either party for such preparatory investi- 
gations, but to permit them to be paid by the State, the only 
important objection to the plan is the practical objection of the 
tax-payer. Provision would have to be made for the payment 
of the experts of both sides, and at rates far above any statutory 
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witness fees to which our people are accustomed. The State Bar 

Association bill, to which I have referred, provided that each 
expert witness appointed by the court should receive from the 
county not less than ten or more than one hundred dollars a day 
for each day’s attendance at the trial, the rate to be fixed by the 
court in the order of appointment. The compensation of expert 
witnesses out of the public purse on any scale which most 
experts would deem adequate would add hundreds of thousands 
of dollars a year to the burden of taxation. This of itself may 
not be a conclusive argument against the proposition; but its 
weight cannot be disregarded in considering the practicability of 
the plan. 

However it may be in the future, I am satisfied that neither 
the bench, the bar, the legislature nor the sentiment of the 
common people is yet prepared to approve any plan of reform 
in respect to expert evidence which would involve so radical a 
departure from the principles of common law procedure as the 
substitution of a jury of experts for a common law jury, to 
determine the expert questions which arise in a case. ThisI say 
irrespective of any constitutional objections to such a course. If 
we were to have a secondary jury of this kind to pass upon med- 
ical and surgical questions, it is difficult to see on what principle 
we could refuse to call in the aid of a similar secondary jury of 
artists to decide expert questions in art; architects to decide 
expert questions in building; or real estate brokers to decide 
expert questions in regard to the value of lands. To take the 
opinion evidence of such experts as witnesses is one thing. As 
witnesses they fill an appropriate place and perform an essential 
function in our existing system of judicature. To make such 
experts jurymen to determine any or all questions in their own 
particular calling is quite another thing. The change would be 
so revolutionary as to destroy the system. 

The views which I have thus far expressed are not to be re- 
garded as indicative of a lack of confidence in the possibility of 
any considerable reform in the prevailing methods of obtaining 
and adducing medical expert evidence. Perhaps I am not so 
hopeful as others are as to the good results to be expected from 
compulsory legislation. In my opinion the law can do very little 
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towards making experts or anybody else honest or upright or 
capable in their particular pursuits. I look for reform rather in 
the direction of the development ofa higher sensibility on the sub- 
ject in the medical profession itself. It is entirely possible for the 
doctors of this State or country to so frown upon the practice 
of acting as medical counsel and medical witness in the same 
case as to stamp it out completely. There is nothing to prevent 
a physician who is asked to see a case with reference to giving 
testimony as an expert from exacting an agreement that his 
remuneration shall in no wise depend upon the opinion which he 
may form upon making the desired examination; or, in other 
words, that he shall be paid just the same and just as much 
whether his conclusion is agreeable or disagreeable to the 
attorney who seeks his services. No attorney will refuse to 
consent to this course unless he is desirous of influencing the - 
doctor to take one view of the case rather than another, because 
in that event he will get paid, while otherwise he may get noth- 
ing. A tempter of this sort should be shut out of the doctor’s 
office with no gentle slam of the door. And so in many other 
ways which might be suggested some of the most serious evils 
of medical expert entnate may be effectively dealt with by 
‘*reform within the party.’’ 

On the trial of a negligence case it sometimes happens that 
the counsel on both sides will ask the presiding judge to desig- 
nate a physician of his own selection, who shall examine the 
plaintiff to ascertain whether his injuries are permanent or not, 
and the parties stipulate to call no other witness on behalf of 
either to express an opinion on that question. This is the ideal 
procedure, assuming that the judge possesses a sufficient acquaint- 
ance with the medical world to select a competent expert. But 
the consent of the litigants is what makes it so admirable. That 
consent is expressive of the confidence of the parties that the 
judge will make a wiser choice than they could, and of their 
contentment to abide by the result. Experiences of this char- 
acter, which are also not uncommon in proceedings in lunacy, 
have led me to think some form of permissive legislation might 
be beneficial, which should not compel anybody to do anything, 
but merely provide that where parties voluntarily entered into 
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engagements of this sort the services of the medical expert 
called into the case by the judge should be a public charge. At 
all events, the most favorable prospect for legislative reform 
lies along lines like these which litigants are inclined to follow 
for themselves, in the absence of any positive legislation on the 
subject. 

In the preparation of this paper, the earliest case which I have 
had occasion to consult is the trial of the Suffolk Witches, in 
1665, during the reign of Charles II, ‘ and the latest is a decision 
of the Supreme Court of California, rendered in June, 1899.? 
Each illustrates an interesting phase in the development of med- 
ical expert testimony. 

The Suffolk Witches, so-called, were two old women who were 
put upon trial at the Assizes at Bury St. Edmunds before 
Sir Matthew Hale, upon thirteen indictments for bewitching 
several persons, including two children, who suffered from fits. 
Sir Thomas Browne, the celebrated author of Religio Medici, 
was at that time a medical practitioner at Norwich, and is char- 
acterized by the reporter as ‘*a person of great knowledge.”’ 
He was called as an expert witness for the prosecution. Three 
of the supposed victims of witchcraft were produced in court 
for his inspection and he also appears to have heard the oral 
evidence against the prisoners. Sir Thomas Browne was then 
desired to give his opinion ‘* what he did conceive of them.”’ 
The report proceeds :— 

‘* And he was clearly of opinion, that the persons were 
bewitched ; and said that in Denmark there had been lately a 
great discovery of witches, who used the very same way of 
afflicting persons, by conveying pins into them, and crooked as 
these pins were, with needles and nails. And his opinion was, 
that the devil in such cases did work upon the bodies of men and 
women, upon a natural foundation (that is) to stir up, and 
excite such humors super-abounding in their bodies, to a great 
excess, whereby he did in an extraordinary manner afflict them 
with such distempers as their bodies were most subject to, as 
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particularly appeared in these children; for he conceived, that 
these swooning fits were natural, and nothing else but that they 
call the mother, but only heightened to a great excess by the 
subtility of the devil, co-operating with the malice of these 
which we term witches, at whose instance he doth these vil- 
lainies.”’ 

Sir Matthew Hale, in his instructions to the jury, told them he 
made no doubt at all that there were such creatures as witches. 
A verdict of guilty was rendered in half an bour, and four days 
later the poor old women were executed. ‘* But,’’ says the re- 
porter, ‘* they confessed nothing.’’ For this judicial murder the 
responsibility must rest upon one of thegreatest lawyers that eversat 
on the bench in England, and one of the most distinguished men 
ever called upon to give medical expert evidence. The case em- 
phasizes the objection to any change in the present system which 
would relieve experts from liability to the fullest cross-examina- 
tion. If cross-examination had been in vogue then, as it is now 
practiced in the case of expert witnesses, a conviction could 
hardly have been the result of the trial of the Suffolk witches. 

The recent California case to which I have referred is of 
special interest in its bearings upon the common assumption by 
lawyers and doctors, in the discussion of medical expert evidence, 
that courts and juries would be sure to get at the truth, if the 
expert witnesses on one side could only be induced to agree with 
the expert witnesses on the other. The plaintiff, a married 
woman, was injured in an accident upon the defendant’s rail- 
road. In the suit which she brought against the railroad com- 
pany to recover damages, one of the principal questions was the 
extent of the injuries which she had sustained. She had been 
examined by three or four medical men in her own behalf and 
by three or four other medical men in behalf of the defendant. 
Both those who testified for the plaintiff and those who testified 
for the defendant agreed that the plaintiff was suffering from a 
uterine or ovarian tumor, but there was a difference of opinion as 
to whether the tumor could have been produced by the plaintiff's 
fall. There was a verdict of $20,000 against the railroad company. 
Ten days after the trial the plaintiff gave birth to a child at full 
term, although stillborn, and it was admitted that there had been 
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no tumor whatever! ‘Since the time of Mr. Pope,’’ says the 
Supreme Court of California, ‘*it has often been inquired, 
‘Who shall decide when doctors disagree?’ This case shows 
that serious error may lurk in their conclusions even when they 
have agreed.’’ Such an occurrence, if narrated in a work of 
fiction, would be criticised as so improbable as to be ridiculous; 
but there is no romancing in the cold type of a volume of mod- 
ern law reports. The possibility of so serious an error being 
committed by so many respectable members of the medical pro- 
fession— for the court speaks favorably of their ‘standing — 
tends to afford some justification for the popular distrust with 
which medical expert evidenceis often regarded. 

In reference to this matter, however, I desire to express my 
dissent from the sweeping condemnation of medical experts in 
which the courts so often indulge. There is scarcely a case 
where expert evidence is taken, in which some of the experts 
are not perfectly honest. They do not deserve denunciation 
merely because other experts are dishonest, or because it is often 
difficult to tell the false from the true. The medical profession 
itself must help us to make the distinction between the two 
classes easier. However objectionable are some of the aspects 
of medical expert evidence, it cannot be dispensed with in the 
administration of justice. Let us remedy the evils, but, while 
we are endeavoring to do so, let us avoid that exaggerated de- 
nunciation which is calculated to convince the community that 
no surgeon or physician who takes the witness stand as an ex- 
pert is worthy of belief. Such teaching is a libel on the most 
unselfish profession in the world. 

What I have said thus far has been so largely in the nature of 
destructive criticism, that I may naturally be asked whether I 
have no remedy to suggest for the manifoid evils in regard to 
medical expert evidence, which are generally recognized in both 
professions. In concluding this paper, let me add a few obser- 
vations in answer to this question. I should be sorry to feel 
that the prospect of reform was hopeless. There is one direc- 
tion in which it seems to me brighter than any other. You have 
a code of medical ethics which every physician and surgeon is 
bound in all professional honor to observe. By that code you 
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regulate your own conduct in the practice of medicine, and in- 
sist that those who join the ranks of your profession from year 
to year shall agree to regulate theirs. No statute could practi- 
cally be more binding. Why may you not extend its provisions 
so as to embrace the conduct of the medical man when he as- 
sumes the role of the expert witness? The matter is abso- 
lutely within your own control. You can declare in your code 
that a certain course of action on the part of a medical expert 
shall be deemed honorable and professional, and that a certain 
other course of action shall be dishonorable and unprofessional. 
The first steps in erecting such amendments in your professional 
law would necesssrily be tentative. Mistakes would be made 
which you would have to correct. Rules from which the most 
good was expected might prove useless, and others which 
promised much less might prove to be the most effective 
of all. But in making them and changin8 them you would 
be independent of the legislature; you could act solely for 
the good of your profession untrammeled by official influence 
or power; and so far as you desire advice from the bench 
or bar, I am sure it would gladly be afforded. A signal 
advantage of dealing with the subject in this way is that it 
would involve no interference with existing rules of judicial pro- 
cedure. The rights of litigants or the manner of trying law- 
suits would in no wise be affected. The needed reforms would 
be brought about by the compulsory operation of your own code 
of ethics acting personally upon each member of your profes- 
sion. That code, amended as I am sure it might be if the 
physicians and surgeons of this country took the matter seriously 
in hand, by commanding medical experts to do what is right and 
subjecting them to professional censure and obloquy if they did 
what was wrong, would be more efficacious than any law on the 
subject which any legislature could enact. It would be your 
own law, adopted by yourselves for yourselves, and it would 
have that powerful sanction which belongs alone to laws which 
are a natural growth out of the conditions which lead to their 
adoption. To the action of your profession in some such way as 
this, I look with more confidence than anywhere else for the 
ultimate accomplishment of all that is desirable in the improve- 
ment of medical expert evidence. 
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GOVERNMENT AND LAW IN AMERICA.! 


The North American Union is composed of forty-five States, 
which are in many respects independent of each other in legisla- 
tion, governmental organization, and administration of justice. 
If it is possible, notwithstanding, to convey in one brief article 
a general idea of American law, applicable to all the States alike, 
it is because the virtual authority of the common law of England, 
common legal traditions and the intimate social and economic 
connections between the several States, count for a good deal 
more than their legal independence of each other. 

The Constitution of the United States has, as is known, served 
to a certain extent as a model for that of the German Empire. 
The scope of Federal jurisdiction is much wider in Germany 
than in the United States. Here, as in Germany, the Federal 
legislative power covers foreign affairs, the army and navy, 
commerce with foreign nations and between the States, currency, 
weights and measures, the post-office department, the law of 
patents and copyright, and, since 1898, the law of bank- 
ruptcy, which previously, with the exception of three short 
periods, had been left to the States. On the other hand, the 
private law, the criminal law and the law of procedure fall within 
the domain of State jurisdiction so that a formal unity of law, 
such as has been secured for Germany, does not exist in this 
country. 

All powers which have not been expressly vested in the 
Union remain with the States. Moreover, the Federal legisla- 
tive power is restricted by certain limitations imposed by the 
Federal Constitution. For the United States, as well as forthe 
several States, the Constitution provides that no person shall be 
deprived of life, liberty, or property without due process of 
law; nor shall any person be denied the equal protection of the 


1 This article, by Dr. Ernst Freund, lated from Deutsche Juristen- Zeitung 
of the University of Chicago, is trans- (Berlin). 
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laws; it further provides that the several States may not enact 

ex post facto laws nor laws which impair the obligation of con- 
tracts. The same prohibitions —as well as many others — are 
enacted for every State by its own Constitution. Many State 
constitutions also contain positive provisions concerning matters 
of public and private law, which are thereby withdrawn from 
the power of the State legislatures; some States, for instance, 
secure in this manner the separate property rights of married 
women. 

The limitations imposed upon the legislative power are there- 
fore extremely numerous. In order to fully appreciate their 
effect, it is necessary to bear in mind: — 

1. That the process of changing the Constitution is different 
from and much more complicated than the process of changing 
the statutory law; in the several States every constitutional 
amendment must be ratified by popular vote, and other complex 
provisions must be observed; while an amendment to the Con- 
stitution of the United States requires the concurrence of three- 
fourths of all the States, a condition hardly to be fulfilled where 
there is a conflict of interests. 

2. That laws contrary to the Constitution are treated by the 
courts as void, and that the courts interpret the Constitution in 
such a manner that the presumption is almost against the 
validity of a radical change of the laws. At any rate, it is desir- 
able in the case of every important law that the highest court 
should pronounce upon its constitutionality ; and accordingly a 
test case is made as quickly as possible, which settles the ques- 
tion. 

The attitude of the courts in regard to new laws may be illus- 
trated by two examples of recent date. In the State of Illinois 
the system of transfer of title by registration is to be introduced. 
The law provides that if, after examination, the recorder’s office 
declares the title offered for registration to be good, all adverse 
claims shall be extinguished by limitation, after a period of five 
years. Thereupon an action is instituted in the name of the 
people against the recorder for usurping rights of jurisdiction 
unlawfully, because they are alleged to have been created by 
a law contrary to the Constitution. The court declares that, 
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according to the provisions of the law, an owner may be de- 
prived of his property by a finding of the recorder, a non-judicial 
officer, and, therefore, without a proper legal proceeding, and 
that for that reason the law is void. In consequence of this 
decision the law has been changed so that an examination by a 
regular court precedes the registration in the recorder’s office. 

In the same State of Illinois a law is passed to the effect that 
women may not work in a factory more than forty-eight hours 
weekly. The court declares that the right of a woman to dis- 
pose of her work is a right of freedom and property; that the 
law deprives her of a part of this, and without a proper legal 
proceeding; that the law cannot be justified as a sanitary regula- 
tion, as it is not apparent why only the women who work in fac- 
tories should be thus restricted. The law therefore is void. 
These are not isolated cases. Dozens of similar ones have come 
up during the last few years. 

The legislative power of the United States, and that of the 
several States, is organized in much the same manner. In order 
to make a law, the concurrence of the two legislative bodies and 
of the executive is required. The higher one of these legisla- 
tive bodies is everywhere called the Senate. Two senators from 
each State, chosen by the legislatures for six years, compose the 
Senate of the United States. The Senate of each State is com- 
posed of senators chosen in the same manner us the members of 
the House, by generaland direct election, with this modification, 
that the senators represent larger election districts, and gener- 
ally hold their office for alongerterm. Legislative periods of one 
or two years are the rule, and in most States the legislature 
meets only every other year. The character of the legislative 
assemblies leaves room for much improvement. 

The executive — the President or the Governor — has the right 
to veto acts of the legislature,—a right which is frequently 
made use of. However, the veto can be made ineffective by a 
renewed two-thirds vote. Considering the great number of bad 
laws which are approved by the legislative bodies without any 
feeling of responsibility, the exercise of this power generally 
commends itself to popular approval. It should be noted that 
the executive can only recommend legislative measures, but can- 
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not introduce them, and that in the legislature he can, neither by 
himself nor through responsible organs, take any part in the 
discussion, either for or against bills under consideration. 

There is a radical difference in the administrative organization 
of the United States and the several States. The provision of 
the Federal Constitution that all officers shall be appointed 
either by the President or by a head of a department, insures 
a strictly centralized organization for the government of the 
United States, which, in contrast to that of the German 
Empire, acts exclusively through its own officers, and not - 
through the officers of the States. The higher Federal officials 
are appointed for a certain term, generally four years; the 
clerks hold their positions at the pleasure of the appointing 
power; but the reform of the civil service inaugurated in 
1883 has done very much towards making clerical appoint- 
ments non-partisan and permanent. 

In the States the organization of the administration is fixed 
almost altogether by the Constitution; only some parts of the 
central and the details of the local organization being left to 
be regulated by the legislature. An extreme decentralization 
characterizes the whole system of State government. The most 
important administrative functions are in the hands of the 
local communities, and but few matters are attended to by the 
State officials. The latter do not exercise any control over 
the local government. The highest officers of the State are 
elected directly by the people, and in their official functions 
are independent of the Governor, who cannot remove them 
from office, and who is not responsible for their official conduct. 
While the President of the United States can stamp his personal- 
ity upon the entire administration, the Governor has hardly any- 
thing to do with the administration of State affairs; his most 
important function being his concurrence in legislation. The 
local officers are generally elected for short terms; clerical 
employés are appointed subject to unrestricted power of re- 
moval. Civil service reform principles have been introduced 
into but few States and cities. In the cities there is at present 
a strong tendency to concentration of power, the mayor being 
frequently vested with extensive functions, and with power to 
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appoint the most important city officers. The administrative 
organization of the city government is thus, in many re- 
spects, similar to that of the United States. 

Where all the higher officers are either elected or appointed 
for fixed terms, the civil service does not offer a life career, and 
there can be no official class. On the other hand, purely honor- 
ary Officers are almost entirely unknown; it is regarded as 
democratic that a salary should be attached to each office. The 
salaries are mostly small, and there are no pensions. An 
official, as such, has no special social standing, if’ we except 
those who fill the highest offices. Under these circumstances, it 
is not surprising that the best people should not always be 
willing to accept office, although naturally, there is never a lack 
of candidates for any office. 

The splitting up of the administrative power in the States 
into many offices co-ordinate and unconnected with each other 
can be reconciled with an orderly administration only in this 
way, that all official functions are regulated in detail by 
statute, and that the execution of the laws is effectually con- 
trolled by the courts. There is hardly any administrative inde- 
pendence as against the courts. All courts are administrative 
courts in the German sense of the word; they not only revise 
and annul the illegal decisions of magistrates, but they issue 
against them direct mandates and injunctions. Only with re- 
gard to the President of the United States is this power not 
claimed; with regard to the Governor of a State it is doubtful. 
It is true that the courts cannot control the discretion of officers 
as long as it remains within reasonable limits, but the courts 
offer the amplest protection in case the administration exceeds 
its jurisdiction, just as they refuse to enforce unconstitutional 
statutes. Thus, the entire public law stands under the effective 
control of the courts. 

The position of the courts is therefore of the greatest impor- 
tance in respect to government, as well as law. 

The judicial organization of the United States differs from 
that of Germany in this respect, that in America the Federal 
government has its own complete judicial system with courts of 
original as well as appellate jurisdiction. There is a Supreme 
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Court composed of nine judges, nine Courts of Appeal and a © 
number of Circuit and District courts, besides a court for the 
district in which the seat of the Federal government is situated, 
and one for claims against the United States. All judges are 
nominated by the President and confirmed by the Senate and 
hold for life (during good behavior). A peculiarity in filling the 
judicial offices in the United States courts is that every court 
has members which also belong to another superior or inferior 
court. Thus, every one of the Supreme Court judges is assigned 
to a Circuit Court as judge of the first instance, and the Courts of 
Appeal are entirely composed of circuit judges. 

The jurisdiction of the United States courts is partly exclu- 
sive and partly concurrent with that of the State courts. It 
extends, among other matters, to all cases arising under laws of 
the United States, and to controversies between citizens of dif- 
ferent States, or between citizens and foreigners. Under certain 
circumstances a suit begun in a State court can be removed by 
the defendant to a United States court. Besides, there is an 
appeal to the Supreme Court of the United States from the 
decision of a State court of last instance, which it is claimed 
violates a right guaranteed by the laws of the United States. 
The American differs from the German Federal judicial system, 
in that the United States protects, or is able to protect, all Fed- 
eral rights by its own courtsinallinstances. The United States 
has, to a limited extent, its own penal law; aside from a few 
matters which are subject to Federal legislation, it has no pri- 
vate law, the Federal courts applying the law of the State in 
which they sit. . 

The organization of the courts in the several States is almost 
exclusively determined by constitutional provisions, so that the 
existence of the courts is entirely independent of legislation. 
Besides a Supreme Court there are, in each State, circuit or dis- 
trict courts of first instance, and in some States there are also 
intermediate appellate courts. Then there are county courts, 
which often have jurisdiction over matters of inheritance and 
guardianship, and local justice and police courts, the jurisdiction 
of which is limited to minor civil matters and misdemeanors. 

The judges are almost everywhere elected: only in a few 
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States are they appointed. The election is always for a fixed 
term, and so, generally, is the appointment; only two of the 
older States still appoint their judges for life. But their terms 
of office are generally longer than the terms of administrative 
officers ; they extend to as many as 12, 14, 17 and even 21 years, 
and re-election is frequent. At least this is so in some of the 
higher courts in the older States, while in some of the others 
the terms are from two to four years. In many States the two 
great parties often join in the nomination of a candidate for 
judge, especially if he has been tried and proved “acceptable, 
and the feeling generally prevails that it is necessary to keep 
the courts and politics apart. The salaries of the judges are 
mostly moderate, especially in comparison with the income of 
lawyers; however, in New York they are paid up to $17,500 
(about 75,000 M.). It is noticeable how comparatively small 
the number of judges is, and that assistant judges corresponding 
to the German assessors are lacking. The judge is enabled to 
pass upon a great number of cases in a short time because 
questions of fact are often left to the jury, or, if there is no 
jury, may be referred to disinterested lawyers, who, for the 
purpose of hearing evidence and reporting findings of fact to the 
court, occupy a quasi-judicial position, and because the lawyers 
on each side take upon themselves the preparation of the 
instructions, judgment, etc. 

Of course, there is no such thing as a judicial profession 
taken up as a life career. The judges are chosen from the legal 
profession, as in England. In some States it is provided by law 
that the judges must have a legal education; in others this qual- 
ification is left to the common sense of the voters. In Kansas 
it once happened that the Populists, who excluded all lawyers 
from candidacy, elected a layman for a judge; but it is said 
that, before entering upon the duties of his office, he was sent 
to a law school for a few months. It often happens that justices 
of the peace are laymen. 

Altogether, the judges rank much higher than the other 
officials. This is undoubtedly due to the great power which 
the law places in the hands of the courts, which makes the 
judiciary the strongest and most stable element of the Amer- 
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ican system of government. That short terms of office have 
an unfavorable influence upon the authority and independence 
of judges, is unavoidable. But the fact that they are’ elected 
bas not resulted in the bad consequences which might have 
been anticipated. No party would dare to put up altogether 
incompetent candidates; as in that case the opposing party, 
putting up an able candidate, could count upon the solid support 
of the numerous and influential legal profession. Where the 
system of election is combined with long terms, as in New 
York and Pennsylvania, the judges are not inferior in ability 
and integrity to the judges in Massachusetts, and in the United 
States courts, who are appointed for life. And the highest 
court in New York has not lost any of its authority since 
the time when it was composed of judges who were appointed 
for life. 

The procedure in criminal cases is dominated by the institu- 
tion of the jury. To puta person on trial, an indictment by the 
grand jury is necessary, which is composed of from 12 to 23 jury- 
men, and which decides by concurrence of at least 12 members. 
The criminal prosecution is carried on and monopolized by the 
public prosecuting attorneys who are appointed for four years in 
the United States courts: in the States they are generally elected. 
These are subject to the disciplinary power of the courts. For 
conviction, as well as for acquittal, the unanimous verdict of a 
jury consisting of twelve jurymen is required; if the jury cannot 
agree a new trial before a new jury takes place. The defend- 
ant is allowed to give testimony under oath, but cannot be 
forced to do so, and his silence —the usual course — is not 
allowed to create a presumption against him. Formal objec- 
tions to the form of the indictment, to the admission of evi- 
dence, and to the instructions of the judge to the jury, can 
easily be made; and, if the defendant has sufficient means, a 
trial can be long drawn out and a reversal of the verdict had on 
the ground of formalerrors. Criminal justice is often felt to 
be inadequate, and cases of lynching are not rare, especially in 
the Southern States, and in the case of negroes. 

In civil trials there still exists, as in England, a distinction 
between the common law and equity jurisdiction. To the 
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former belong all suits for recovery of property, as well as 
suits for damages and money claims, which are a majority of all 
the cases; to the latter, suits for the specific performance of 
contracts, injunctions, receiverships, partition, foreclosure of 
mortgages, the performance of trusts, etc. The common law 
courts try their causes before a judge and jury in about the 
same manner as the penal courts; the equity courts, without a 
jury. Even where the formal distinction between the common 
law and equity is done away with, as has been done in the State 
of New York, the cases formerly cognizable in equity continue 
to be tried without a jury. The jury trial involves public and 
oral proceeding; and even in equity, where formerly the system 
of written depositions prevailed, evidence is now taken orally. 

The law of evidence is highly developed, and forms one of the 
most important branches of Anglo-American jurisprudence. 
Since the middle of this century, following the example of 
England, great reforms have been introduced, in that the inca- 
pacity of parties and interested persons to testify has been done 
away with. The parties can now be interrogated at any time as 
witnesses under oath ; how much value is to be attached to such 
testimony, especially where the evidence is conflicting, is deter- 
mined by the jury. A formal party-oath, such as is used in 
Germany, is not known to the American law. 

In no State is the employment of counsel in litigation legally 
required, which, of course, does not make lawyers superfluous. 
The conditions for admission to the practice of law are generally 
extremely liberal and are handled with laxity. The Constitution 
of the State of Indiana even provides that every citizen of good 
character shall have the right to practice asa lawyer. Asa rule, 
an examination by a higher court, or by a committee appointed 
by the court, is required. A preliminary education by way of a 
definite course of instruction is hardly ever required, but often 
a course of training in a lawyer’s office. Law schools exist in 
great numbers ; for example, New York City has four and Chicago 
the same number. These are either entirely independent of the 
universities, or more or less connected with them as professional 
schools. The best schools require a course of three years ; others 
require two years and most of them are satisfied with one year. 
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Often the lectures are in the evening, in order to give students 
who are employed during the day an opportunity to prepare for 
practice without interrupting their work. Women are admitted 
to practice in most of the States, but very few practice or plead 
in the courts. 

One can easily imagine that with this system the number of 
lawyers is great. In the city of New York, exclusive of 
Brooklyn, there are about 7,000 lawyers; in Chicago the num- 
ber is not much less. It is true they are not all independent 
practitioners, but they are all admitted to practice. Partner- 
ships are very frequent. The English distinction between bar- 
risters and solicitors does not exist, although some lawyers devote 
themselves entirely to pleading before the courts, and are em- 
ployed for that purpose by other lawyers. Here it is of ad- 
vantage that the license to practice generally applies to all the 
courts of the State. In large cities it is common fora lawyer to 
devote himself to the practice of a special branch of the law. 
Matters of admiralty and patents are almost entirely in 
the hands of specialists. Large corporations often employ 
lawyers at a yearly salary. The examination of titles to real 
estate for mortgages and conveyances until recently formed a 
lucrative branch of practice ; at present, however, this is often 
attended to by corporations, which also insure the title. The 
charging of lawyer’s fees is entirely arbitrary, there being no 
fixed standard, and, according to German ideas, they are very 
high. The legal profession, as such, does not.enjoy any special 
social standing. As in other countries, it is largely represented 
in public life; but it is often of doubtful advantage to a lawyer 
to be actively engaged in politics. 

The lawyers are not officially organized, although associations 
exist for taking care of professional interests, as well as for the 
support of law libraries. All lawyers are subject to the discip- 
linary power of the courts, whose officers they are held to be, 
and who have the right to punish them for unprofessional con- 
duct and to strike them from the roll of attorneys. 

The office of notary is not a very high one in America. A 
notary administers oaths, takes the acknowledgment of signa- 
_tures and protests commercial paper. A special qualification is 
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not required for this, and small business men and em- 
ployés are often notaries. In New York and Chicago there are 
thousands of them. 

The law of the courts is the common law of England, which has 
been greatly modified in the hundred years’ development since 
the separation from England. Only Louisiana stands on a civil 
law basis. Criminal law and procedure are codified in most 
of the States; civil procedure, after the example of New York, 
in about half of them, and private law in only five or six, Cali- 
fornia among them. The great mass of the private law is 
unwritten; only those matters which require administrative reg- 
ulation, or in which reforms were called for, have been made 
the subject of legislation; generally in such a manner that sub- 
sidiary recourse must be had to the common law; so the 
registration of deeds, insolvency, property rights of married 
women, the formation of corporations, etc. In regard to form, 
as well as matter, statutory legislation leaves much to be desired ; 
and as long as the methods of legislation are not greatly 
improved, it is to be hoped that legislatures will deal with private 
law as little as possible. 

The unwritten law is found in the decisions of the courts, of 
which an enormous mass has accumulated. Ten years ago the 
number of volumes was 4,000. Generally, only the decisions 
of the highest courts are published, in many of the States offi- 
cially and also by private enterprise. The number of newly 
added cases every year amounts to thousands, which are at once 
digested and arranged according to subject in alphabetical order. 
Only through these arrangements is it possible to ascertain 
in a comparatively short time the law applicable to any given 
case. 

In each State only the decisions of the courts of that State 
are binding as precedents; but decisions from other States 
are freely cited, and enjoy, according to the standing of the 
court, a certain authority. Generally, the judicature of the 
courts is very much more representative of American juris- 
prudence than legislation or the treatises of law writers. The 
latter record and digest only the court decisions; only a few 
authors have independent opinions, and deference to the author- 
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ity of the courts which, to a certain degree, is reasonable and 
necessary, sometimes goes too far. Owing to the consider- 
ation which the courts of the different States have for each 
other, the law has developed with much uniformity; but in 
detail, there are, of course, many differences. The most strik- 
ing and inconvenient cases of lack of uniformity, as in the 
marriage laws, and, until recently, in the laws of insolvency, 
are due to different statutory legislation, and the remedy for 
them can be found only in uniform legislation for all the 
States. This, however, is made impossible for the present, 
by the United States Constitution, as far as most of the pri- 
vate law and the entire law of procedure is concerned. Legal 
unity, such as now exists in Germany, is in America for a 
long time to come, out of the question. 
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ADMISSIBILITY, WEIGHT, AND EFFECT OF EVIDENCE 
OF EXPERIMENTS. 


Although the admissibility of evidence of experiments depends 
in the main upon the same rules which govern evidence in 
general, a consideration of the application of these rules to the 
subject of the present article should not lack in interest and 
practical value. 

In some instances, an experiment in the presence of the jury, 
or evidence of the circumstances and details of experiments as 
performed elsewhere, may be proof of the most satisfactory and 
convincing character.1. In others, where the circumstances and 
conditions of the original event are not faithfully reproduced 
or are insusceptible of reproduction, evidence of experiments 
is more likely to mislead than the reverse. In still other 
cases, though the circumstances of the experiment may not in 


all respects resemble those of the occurrence directly involved in 
the litigation, yet there may be some principle, to the same 
extent common to both, the operation of which in such manner 
can be conclusively demonstrated. Or again, the dissimilarity 
may be of such a nature as clearly to be seen and ultimately 
allowed for in attributing to the evidence of the experiment its 


proper weight and effect. Out of attempts to discriminate 
between these several situations, and to adopt rules for guidance 
in each, have been evolved the particular doctrines to be 
presently discussed. 

The first and perhaps the most important of the rules estab- 


1 Thus, in a case referred to by the 
court in Hart v. State, 15 Tex. Ct. 
App. 202, the defendant was on trial 
for selling grain by a false measure. 
To solve the question of the prisoner’s 
guilt the supposed false measure and 
one of proved standard capacity, were 
brought before the jury, and the con- 


tents of the one actually poured into 
and measured by the other. “ Will 
anyone pretend to say,’’ it was queried, 
‘that this was not the best and most 
satisfactory evidence to the minds of 
the jury which could possibly be 
adduced of the fact in issue before 
them? 
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lished is that the admissibility of evidence of experiments is 
peculiarly within the discretion of the trial court.’ It is for the 
presiding judge to say whether, on the whole, the evidence of 
experiments sought to be introduced will tend to shed legitimate 
light on the subject of investigation, or whether it will, more 
probably, mislead and confuse or be in other respects im- 
proper.?_ The purely discretionary nature of this function is 
' well illustrated in a case where the appellate tribunal held that 
though the exclusion of certain proffered evidence of experi- 
ments would not be held erroneous, yet if the lower court 
had admitted the testimony in question, the same conclu- 
sion might still have been reached.* Especially has the 
discretion of the trial court been upheld where in order 
to admit such evidence it would be necessary to suspend 
or delay the trial of the cause.‘ Thus, in the case of an indict- 
ment for arson, the time it would take a candle to burn toa 
given length was a material fact involved in the theory of the 
prosecution. But it was held within the discretion of the court 


to refuse to suspend the regular course of proceedings in order 
that the defendant might make an experiment or test in the 


presence of the jury to ascertain this fact.’ And where the 
plaintiff had, without objection, been subjected to certain experi- 
ments in the presence of the jury, the result of which, it was 
contended, showed his injured condition, the defendant, how- 
ever, requesting permission to introduce and experiment upon a 
sound and healthy person, claiming that the same results would 
appear, it was held that the action of the trial court denying the 
request would not be deemed erroneous, on account of the delay 
necessarily attendant upon the procuration of a subject for 
experiment proved to be in a perfectly normal condition.® 


1 U.S. v. Reid, 42 Fed. 1384; U. S. 
v. Ball, 163 U. S. 673; People v. Le- 
vine, 85 Cal. 39; R. R. v. Champion 
(Ind.), 32 N. E. Rep. 874; Homan ». 
Franklin Co., 98 la. 692; Ord v. Nash 
(Neb.), 69 N. W. Rep. 964; Leonard v. 
So. Pac. Co., 21 Ore. 555. 

2 R. R. v. Champion (Ind.), 32 N. 
E. Rep. 874. 


8 Ord v. Nash (Neb.), 69 N. W. Rep. 
964. 

* U. S. v. Bull, 163 U. S. 673; Peo- 
ple v. Levine, 85 Cal. 89; Heath v. 
State, 91 Ga. 626; Homan v. Franklin 
Co., 98 Ta. 692. 

5 People v. Levine, 85 Cal. 39. 

6 Homan v. Franklin Co., 98 Ia. 
692. 
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The same rule of discretion is upheld where the propriety of 
the admission or exclusion of evidence depends upon the ques- 
tion of similarity of circumstance and condition,’ and also 
where other considerations are involved. A peculiar case in 
which the rule was applied was where the defendant had been 
indicted for using the mails for fraudulent purposes, — in that 
he solicited money upon representations that by the exercise of 
a supernatural power, he was able to answer sealed letters © 
addressed to his correspondents’ spirit friends. In defense, the 
medium requested that he be allowed to show by an experiment 
in open court that he could actually do what he claimed to 
accomplish. The trial court, however, in the exercise of its dis- 
cretion, refused to permit the exhibition.” 

It must be almost superfluous to say that experiments should 
not be admitted in evidence when relating to immaterial issues 
or irrelevant facts.* Thus in a prosecution under a statute 
prohibiting the sale of intoxicating liquors, and also declaring 
that in all cases arising thereunder any beverage containing more 
than a specified percentum of alcohol should be deemed intoxi- 
cating, experiments to show that the liquor sold was not in fact 
intoxicating have been held properly excluded,— especially as 
the defense desired to have the jury themselves drink the liquor 
to determine its properties.‘ But the admission of evidence of 
irrelevant experiments will not be deemed a reversible error‘in 
the absence of injury to the complaining party,’ nor is the 
admission or rejection of evidence of experiments material where 
merely cumulative, in the absence of all conflicting proof.® 

Various objections to the admissibility of evidence of experi- 
ments have been urged from time to time, especially where the 
experiments were made by one of the parties in the course of 


1 R.R. v. Champion (Ind.),32N.E. the defendant could get the whole 

Rep. 874; Ord v. Nash (Neb.), 69 N. jury hilariously drunk on his temper- 

W. Rep. 964. ance beverage, there would, we think, 
2 U.S. v. Reid, 42 Fed. 134. be no doubt about a prompt verdict 
3 Libby v. Sherman, 146 Ill. 540; that it was not intoxicating. 

State v. Lindaen (la.), 54 N. W. Rep. 5 Coal Co. v Kelly, 156 Ill. 9. 

1075. 6 Stockwell v. R. R. Co., 43 Ia. 470; 
4 Commonwealth v. Brelsford, 161 Osborn v. Detroit, 32 Fed. 36. 

Mass. 61. Under such circumstances if 
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preparation for trial without notice to the other, and where they 
are of a nature solely within the power of one of the parties to 
make. A frequent instance of the latter is where the alleged 
negligence of a railroad company involves the question of the 
visibility of objects on the track, and the distance within which 
a train of cars in motion can be brought to astop. Obviously, 
it would be difficult, if not impossible, for the individual 
plaintiff in an ordinary case to make such experiments for the 
purpose of counter proof; but this circumstance is not allowed 
to affect the admissibility of such evidence on the part of the 
defendant.' Nor is it necessary that the party making the ex- 
periment should notify his opponent of the fact in order that he 
may be present,” and the circumstance that the experiments were 
made with a view to their introduction in evidence does not 
affect the competency of the proof.? Where, however, experi- 
ments are made ex parte, and for the purpose of demonstrating 
and substantiating a theory of the party making them, it may 
well be considered by the jury as affecting the weight and effect 
of such evidence,‘ though, as just stated, such circumstances do 
not affect the admissibility thereof. 


An important consideration in the present connection is the 
requirement for similarity of circumstance and condition between 
the experiment and the original event.’ Thus, where the theory 
of the defense was that the plaintiff’s intestate had been run 
over and killed, not, as contended, by reason of a defective 
switch, whereby decedent’s foot had been caught and held so 
firmly that he could not extricate himself, but by reason of his 


1 Byers v. R. R. Co., 10 Pickle 


(Tenn.), 353. 

2 Burg v. R. R. Co. (Ia.), 57 N. W. 
Rep. 680; Byers v. R. R. Co., 10 Pickle 
(Tenn.), 353. 

8 Burg v. R. R. Co. (Ia.), 57 N. W. 
Rep. 680; Byers v. R. R. Co., 10 Pickle 
(Tenn.), 353; Moore v. State, 12 Pickle 
(Tenn.), 212; Clark v. State (Tex.), 
40S. W. Rep. 992. 

4 People v. Levine, 85 Cal. 89; Rail- 
road Co. v. Legg, 32 Ill. App. 218; 
Burg v. Railroad Co. (Ia.), 57 N. W. 


Rep. 680; Byers v. R. Co., 10 Pickle 
(Tenn.),353; Moore v. State, 12 Pickle 
(Tenn.), 213. 

5 R. Co. v. Logue, 47 Ill. App. 292; 
R. Co. v. Mugg (Ind.), 31 N. E. Rep. 
564; R. Co. v. Champion (Ind.), 32 N. 
E. Rep. 874; Burg v. R. Co. (Ia.), 57 
N. W. Rep. 684; State v. Asbell, 57 
Kan. 398; Hawks v. Charlemont, 110 
Mass. 110; Com. v. Piper, 120 Mass. 
185; Kinney v. Falkerts, 84 Mich. 616; 
Leonard v. So. Pac. Co., 21 Ore. 555. 
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boot’s freezing to the rail, in support of which evidence was of- 
fered of experiments by the witness on the day of the accident 
by placing Ais boot on the rail, with the result that the boot 
froze thereto, the court held such evidence inadmissible, as ‘* the 
time of the day was different and the conditions as to the warmth 
and moisture of the boot exposed may not have been, and pro- 
bably were not, the same.’’ 4 

But this rule of similarity of circumstance and condition should 
not be applied with absolute and impractical strictness. In the 
first place, an exact reproduction of surroundings is an impossi- 
bility. In the second, it would not be required in all cases, even 
though it were possible. Nothing more is necessary to the ad- 
missibility of such evidence than that it should legitimately aid 
the jury in arriving at a just and intelligent determination 
of the issues presented. ‘*The important fact to have in 
view’’ it has been well said, ‘‘in passing upon the admissi- 
bility of such testimony, is will it aid rather than confuse the 
jury in reaching its conclusions.’?? Thus, in a leading case 
in this connection, the material fact at issue was whether or 
not a car, moving at a slow rate of speed down a slight 
incline with the brakes set, would, if the brakes were sud- 
denly released, immediately lurch forward with an accelera- 
tion of speed. Evidence was introduced of experiments 
made to ascertain this, though it was not shown that the sur- 
rounding circumstances were precisely identical with those of 
the accident. The trial court admitted the evidence over objec- 
tion, and ‘with reference to the alleged lurching forward of the 
car the appellate tribunal said: ‘*If it would do so in one 
instance, it would, under ordinary conditions, repeat it every 
time the experimgnt was tried; for it would he the result of the 
operation of the laws of motion. The rate at which the car was 
moving, the suddenness with which the brakes were loosened, 
the degree of inclination of the track, might affect the celerity 
of the movement, but it would not affect the nature of the 
movement. If the question for investigation was the distance 


1 R. Co. v. Mugg (Ind.), 31 N. E. 2 Granger, C. J., in Burg v. Chi- 
Rep. 564, 


cago &c. R. Co. (Ia.), 57 N. W. Rep. 
684. 
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which it would jump, or the celerity of the movement, 
all these things might be important; but in determining 
whether it would, or would not jump, they are compara- 
tively unimportant.’?? This case, then, serves to illus- 
trate the rule announced by a good many authorities, 
which is that it is only ** substantial’’ or ‘‘ reasonable ”’ 
similarity with the original event which is required ;? and 
what is this substantial or reasonable resemblance must 
of necessity rest much within the discretion of the trial 
court under the particular circumstances of each case.’ In 
some instances, it has been observed, ‘‘ a slight change in the 
conditions under which the experiment is made will so distort 
the result as to wholly destroy its value as evidence, and make 
it harmful rather than helpful.’’ In others ‘‘a principle may 
be established, by experiments made under circumstances quite 
different from the one under investigation, that will have an 
important and beneficial bearing upon the investigation.’’ * 

It has been held that an expert who has expressed his opinion 
on a matter at issue between the parties, can only testify as to 
the experiments upon which his opinion is founded on cross-ex- 
amination.5 But this is certainly an erroneous view, nor is it, 
indeed, consistent with the weight of authority, which favors the 
propriety of evidence of experiments in support of opinion evi- 
dence on direct, and not merely on cross-examination.® ‘If the 
reasons on which the intelligent opinion of an expert is founded,”’ 
it was said on one occasion, ‘* can only be furnished to the jury 
by cross-examination, this case makes it evident that as wise a 
counselor as the plaintiff’s would never ‘ give aid and comfort’ 
to his adversary by such a cross-examination.’’ ’ 

As has already been stated, experiments in some instances are 


1 R. Co. v. Champion (Ind.), 32 N. * Miller, C. J., in Railroad v. 
E. Rep. 874. Champion (Ind.), 32 N. E. Rep. 874. 
2 Brooke v. R. R., 81 Ia. 504; Burg v. 5 Ingledew v. Railroad, 7 Gray 
R. R. (Ia.), 57 N. W. Rep. 684; Com.v. (Mass.), 91. 
Piper, 120 Mass. 185; State v. Isaacson 6 Mill Co. v. Water Power Co., 78 
(S. Dak.), 65 N. W. Rep. 430. Me. 274; Lincoln v. Taunton, 9 Allen 
5 See Miller, C. J., in Railroad v. (Mass.), 181. 
Champion (Ind.), 32 N. E. Rep. 874; ™ Mill Co. v. Power Co., 78 Me. 
Ord v. Nash (Neb.), 69 N. W. Rep.964. 274. 
VOL. XXXIV. 3 
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performed in the presence of the jury and in others performed 
elsewhere. In the latter case, the evidence is introduced by 
parol testimony of conditions and results illustrated, oftentimes, 
by the substances and materials employed in making the experi- 
ment.' A rather impressive experiment in the presence of the 
jury was where the plaintiff’s medical attendant was permitted 
to thrust pins into her person to show paralysis, as a result of 
the injuries complained of. The propriety of this exhibition 
was vigorously assailed on the ground that it offered too great 
an opportunity for fraud and deception. But the action of the 
trial court was held not to have been erroneous.? Where, 
however, on the trial of an indictment for murder, a material 
question was whether a certain footprint was made by the 
defendant or not, it was held that the trial court erred in 
permitting the prosecution to bring a pan of soft earth into 
court and request the prisoner to ‘* put his foot in it.’”’ And 
this, though the accused was told that he need not do as 
requested, and the jury instructed that the defendant’s refusal 
to make tracks for the prosecution should not be taken as evi- 
dence against him. But in another case evidence that the 
examining magistrate had compelled the prisoner to make foot- 
prints in an ash heap, and that they corresponded with other 
tracks discovered near the scene of the crime, was held admissi- 
ble. And where the evidence tended to show that the 
person who committed the crime in question had worn a certain 
pair of rubber boots at the time, and the defendant testified that 
he could not get the boots on his feet, and made%an apparently 
unsuccessful effort to put them on in the presence of the jury, 
it was held not error to allow a shoemaker to measure the de- 
fendant’s feet and the boots and then testify that a foot of de- 
fendant’s size could wear the boots; nor, it was,further decided, 
was it improper to call other witnesses to put the boots on in 


1 Sullivan v. Com., 93 Pa. St. 297. ilege does not, however, seem to have 
2 Osborne v. Detroit, 32 Fed. Rep. been requested in the above case. 
36. We think that a defendant under 5 Stokes v. State, 5 Baxt. (Tenn.) 621. 
such circumstances should certainly 4 Walker v. State, 7 Tex. Ct. App. 
have the right to cross-examine with 245. Andsee State v. Graham, 74 N.C. 


his own pins and needles. This priv- 646. 
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the presence of the jury, and allow the shoemaker, after meas- 
uring their feet, to testify that he found them as large as de- 
fendant’s.? 

Although, as has been seen, evidence of experiments may, 
under some circumstances, be proof of a very conclusive and 
satisfactory nature, the jury are never at liberty themselves to 
make experiments during the course of their deliberations, for 
the purpose of testing the truth or falsity of the testimony, or 
the theories or hypotheses of either party. Such conduct on 
their part, it is universally held, will be ground for setting aside 
the verdict.?, And this rule was held to prevail in a criminal 


prosecution even though the defendant’s counsel himself sug- 


gested to the jury that they make the experiments.* 
ARCHIBALD R. Watson. 


NORTHPORT, N. Y. 


1 State v. Nordstrom, 7 Wash. 506. 

2 Forehand v. State, 51 Ark. 553; 
Yates v. People, 38 Ill. 531; Dillard v. 
State, 58 Miss. 368; State v. Saunders, 
68 Mo. 202; Jim v. State, 4 Hum. 
(Tenn.) 288. 

3 State v. Saunders, 68 Me. 202. 
“‘ This looks like allowing a party to 
take advantage of his own wrong,’’ 
said the court in this case, ‘‘ and there- 


fore has caused some hesitation on 
our part; but upon reflection we have 
concluded that the (trial) court and 
the attorney for the State must share 
the responsibility of such misstate- 
ments by allowing them to go uncon- 
tradicted. The judge who presides at 
a trial of a criminal, should not allow 
the jury to be misled as to their duties 
or powers.’’ 
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GOVERNOR PINGREE AND HIS REFORMS.! 


Governor Hazen S. Pingree, of Michigan, has become widely 
known by reason of his advocacy of various reforms, and inci- 
dentally because of his peculiar personality. He assumed his 
duties as chief executive of the State on January 1, 1897, and 
is now serving his second term, having been re-elected by a 
large majority in November, 1898. His previous experience in 
politics had been principally as mayor of the city of Detroit 
for several terms, where his methods attracted much attention. 

As Governor he has advocated and recommended, in his mes- 
sages to the legislature, in his public addresses, and in numerous 
interviews given to the press, a large number of proposed 
reforms. These have included the reduction of railroad tolls, 
equal taxation, government ownership of railroads, an income 
tax, an inheritance tax, the referendum, arbitration, the eight- 
hour law for laborers, abolition of child labor, good roads, 
reforms in the care of criminals, regulations for telephone com- 
panies, legislation restricting the formation and operation of 
trusts, a system of primaries by which the people nominate by 
direct vote candidates for United States Senator, the enactment 
of laws requiring the Supreme Court to give opinions on con- 
stitutional questions involved in proposed legislation, laws tend- 
ing to restrict the operations of lobbyists at Lansing, and 
numerous other measures relating especially to State affairs. In 
his message to the legislature of 1899, there is also an argu- 
ment against the policy of ‘* imperialism,’’ ‘* holding vassal 
colonies,’’ etc. But the legislators were engaged in the more> 


1 This article was written before indicting some of Governor Pingree’s 


the session of the grand jury which 
was called at Lansing, in November, 
1899, to investigate charges against 
certain State officials and members of 
the legislature, and which resulted in 


most trusted officials for fraud and 
embezzlement in purchasing military 
supplies, thus casting further doubt 
upon the value of his so-called * re- 
form administration.’ — W. P. B. 
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important — to them — task of electing a United States Senator, 
and hence had no opportunity to consider the foreign policy of 
the general government. 

Governor Pingree has now been in office nearly three years. 


- The schemes of reform which he has put forward have been fully 


discussed, considered, and some of them disposed of. The 
results of his work in some respects can be fairly considered. 
It is comparatively easy to criticise a system of government, but 
the constructive work of improving it by measures adapted to 
existing conditions, and yet not repugnant to the underlying 
principles on which it is based, is a truer test of statesmanship, 
and it is by this test that we propose to consider his work. 

This article is not written as a biography, nor does it assume 
to deal with the routine work ot his administration, his appoint- 
ments, or his part in the senatorial campaign, but will be con- 
fined rather to a discussion of the new measures which he has 
sought to put into execution. . 

The leading reforms which Governor Pingree has championed, 
and to which he has devoted the greater part of his attention, are : 
First, reduction in railroad tolls; second, equal taxation; and 
third, municipal ownership. These will be considered separately, 
not with a view of discussing their respective merits, but of show- 
ing what he attempted, and what, if anything, he accomplished 
as to each one. 

I. Ramroap Tots. 

In his first general message to the legislature — that of 1897 — 
Governor Pingree recommended the consideration of the ques- 
tion of fixing passenger rates at two cents per mile for Michigan. 

He called attention to certain inequalities of passenger fares, 
such as that the Chicago and Grand Trunk Railway was confined 
to a local charge of two cents per mile, while the Michigan Cen- 
tral and Lake Shore roads were permitted to charge three cents 
for the same distance. After referring to certain provisions of 
the State Constitution and the railroad laws, he concluded that, 
‘¢ All of these inequalities of charges are within the power or 
partly within the power of the legislature of Michigan to cor- 
rect,’’ and made the recommendation above referred to. 

The legislature, however, seemed to have some doubt on this 


l 
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subject, perhaps in view of the provisions in the charters of the 
roads referred to, and perhaps because the question was already 
being litigated in the courts, and hence took no action in the 
matter. 

In 1891, section 9 of the railroad law had been amended by 
the legislature so as to fix the maximum rate for the transport- 
ation of passengers at from two to three cents per mile accord- 
ing to the gross earnings of the passenger trains of the various 
roads, and further requiring all railroad companies in the State 
(or doing business partly within and partly without the State), 
to keep on sale at their principal ticket offices, one thousand 
mile tickets, to be issued in the name of the purchaser, his 
wife and children, and to be valid for two years at the rate of 
$20 in the lower, and $25 in the upper peninsula of Michigan. 

On April 19, 1893, and again on October 17, 1893, Henry C. 
Smith applied to the ticket agent of the Lake Shore and Michi- 
gan Southern Railway Co. at Adrian, Mich., for a 1000-mile 
ticket, pursuant to the provisions of this law, in the names of 
himself and wife Emma Watts Smith. The company refused to 
issue the mileage book. Smith then filed a petition in the 
Circuit Court for a mandamus to compel the railway company to 
issue the ticket upon payment of $20. The circuit judge granted 
the petition, although in an opinion filed in the case, he doubted 
the constitutionality of the law, on the ground that it was an 
unwarranted and unreasonable exercise of the police power of 
the State. He preferred, however, that this question should be 
passed upon by the higher courts. 

The case was removed to the Supreme Court of Michigan, by 
the railway company, upon two main grounds: first, that this 
law was in violation of the provision in the special charter of the 
Michigan Southern Railroad Co. obtained from the State in 1846, 
permitting the company to fix its charges at any amount not in 
excess of those authorized at that time; which charter was 
claimed to be in effect, and in the nature of a contract with the 
State; and, second, that the law was unconstitutional as an in- 
vasion of the right to the use of property, and as a violation of 
the clause in the Federal Constitution, providing that no person 
should be deprived of property without due process of law. 
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On October 1, 1897, the Supreme Court affirmed the judg- 
ment of the lower court, but there was a division of opinion. 
The prevailing opinion, which was written by Montgomery, J., 
and concurred in by Long, C. J., and Moore, J., held, that the 
Michigan Southern Railroad Co. by its consolidation with other 
roads, had lost its identity and the special privileges which were 
granted to it alone; and it was further held that the law was a 
reasonable regulation and one which it was within the power of 
the legislature to enact. 

Justices Grant and Hooker, however, dissented and argued 
vigorously that the law was an unreasonable interference with 
the affairs of railroad companies, and that‘it did not come with- 
in the constitutional authority granted to the legislature, to 
‘* pass laws establishing reasonable maximum rates’’ for rail- 
roads. 

Encouraged by this decision, Governor Pingree commenced a 
similar proceeding in Detroit to compel the Michigan Central 
Railroad Co. to issue a 1000-mile ticket to himself and family. 

The Circuit Court decided in his favor, and the company im- 
mediately appealed to the Supreme Court. On October 3, 1898, 
that tribunal decided unanimously against the Governor and 
reversed the judgment of the Circuit Court. 

The substance of the decision was, that while the court fully 
recognized and approved the principles laid down in the Smith 
case, still they did not apply to this case. This road was one 
which the State commenced to build, but finally sold to the 
Michigan Central Railroad Co. and¥granted it a special charter 
in 1846, with a direct grant of power to fix and regulate charges, 
at a rate not to exceed three cents per mile, except on distances 
of thirty miles or under. It was held that the company had 
never made any change in its organization, or accepted any 
amendment to its charter, which could be construed as operat- 
ing as a surrender or forfeiture of the same; that it constituted 
a contract between the State and the railroad company, and the 
law of 1891 could not be construed as applying to it. 

This decision was handed down in the midst of the guberna- 
torial campaign, and attracted widespread attention. But un- 
fortunately the Governor and certain of his adherents felt called 
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upon to attack the distinguished jurist (Hooker, J.) who wrote 
this opinion, and subjected him to much unfair and unjust criti- 
cism, in public interviews and even upon the stump. 

The Governor prepared a lengthy message for the legislature 
of 1899 filled with recommendations as to numerous reforms, 
but it is noticeable that he made no further reference to the 
question of reduced fares, or to his opinion of the power of the 
legislature to control the same. In discussing the question of 
taxation, however, he referred to the fact that the Supreme 
Court had recently held that the charter of the Lake Shore and 
Michigan Southern Railway Co. had been abrogated. 

But another blow was in store for him. This company had 
meanwhile appealed the Smith case to the Supreme Court of the 
United States. On April 17, 1899, that court handed down a 
decision reversing the judgment of the Michigan Supreme Court, 
and holding that the company was not required to issue the 
mileage book under the law in question. Unlike the Pingree 
case, this decision was not placed on the ground that the com- 
pany was exempt from the operation of the law, because of any 
special provision in its charter; but was based upon the broad 
ground that the law itself was unconstitutional and void as an 
‘* illegal and unjustifiable interference with the rights of the 
company.’ ‘The law was held to be a violation of the provision 
of the Constitution of the United States which forbids the tak- 
ing of property without due process of law, and requires the 
equal protection of the laws. This decision did not deny the 
general power of the legislature to fix maximum rates and enact 
other proper laws relating to railroads, but held that this par- 
ticular piece of legislation was an unreasonable interference with 
their rights. 

Three justices, including the chief justice, dissented. Thus, it 
is interesting to note that of the fifteen judges, in three different 
courts which passed upon this law, six declared it to be a rea- 
sonable and nine an unreasonable provision for the regulation of 
railroad fares. 

The Governor gamely appealed his case against the Michigan 
Central to the United States Supreme Court, but in view of the 
decision just considered, it is obvious that his crusade to force 
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railroads in general, and the Michigan Central and Lake Shore 
roads in particular to issue mileage books on such terms, against 
their will, has come toan end. It was a gallant fight, but thus 
far it has resulted in complete failure. 


II. Equat Taxation. 


Governor Pingree says this ‘‘has ever been the paramount 
problem involved in civil government.’’ His statement of con- 
ditions in Michigan is worthy of careful attention. In his mee- 
sage of 1897, he illustrated some of the inequalities of taxation. 
He showed that the total valuation of real and personal property 
in the State in 1895, was $818,086,160.00, of which $316,333,- 
027.90 was railway property. For the same year the total taxes 
levied amounted to $20,633,571.04, of which the railway com- 
panies under the system of specific taxation paid only $741,- 
408.77, or about one-tenth of their just proportion. He further 
showed that by the system of thus taxing gross earnings the 
taxes of the railway companies always decreased in times of 
business depression, thereby increasing the taxes on all other 
assessable property, during the period of decreased earnings. 

In his message of 1899, referring to corporations generally, 
he said: ‘* The average rate of taxation for all purposes in this 
State, exclusive of the special improvement tax, is not far from 
24 per cent on the dollar. The most careful research that 
can be made develops the fact that the rate paid by the corpora- 
tions that are now taxed on their earnings or income is about 
six-tenths of one per cent.”’ 

No one will dispute but that such a situation demanded 
prompt and efficient reform in the system of taxation. 

The Governor immediately proposed a pian in his first message 
which involved the creation of a department of taxes and assess- 
ments composed of a board to be appointed by the Governor, 
composed in part of officials having the supervision of the 
corporations to be taxed. This board was to determine the ex- 
act value of all corporate property in the State taxed locally 
under the present law, and to levy taxes thereon in the same pro- 
portion as private property is taxed. 

A bill, known as the Atkinson Bill, was introduced in the 


42 34 AMERICAN LAW REVIEW. 


legislature to carry out this scheme. This bill provided for the 
taxation of railroad, express, telegraph and telephone companies, 
and the appointment by the Governor of a board of three mem- 
bers acting with the Auditor-General, who should be president, 
ex officio. Each year the board was to assess all the property in 
the State of the above named companies, and was given a broad 
authority to make investigation to ascertain what this included. 
The board was then to determine the aggregate taxes to be 
raised in the whole State, for State, county and municipal pur- 
poses, and the average rate of taxation. The several companies 
were to be assessed at the average rate of taxation, and the 
amount of the tax was to be paid to the State Treasurer. This 
was in lieu of all other taxes for State‘and local purposes, except 
special local assessments on property particularly benefited 
thereby. Each company was required to file an annual state- 
ment as to the value of its property and the amount of its gross 
receipts. The franchise of a company was to be considered in 
assessing its property. In case of companies owning property 
partly within and partly without the State, the board should 
assess each company ‘ for the fair proportion which its property 
in this State bears to its entire property.’’ All property should 
be assessed at itstrue cash value. But no property should be in- 
cluded, already assessed upon its value under any other State law. 

All taxes collected under this law were to be applied in paying 
the interest on certain educational funds, and the interest and 
principal of the State debt, and then constitute a part of the 
school fund. 

This measure was put forward as the Pingree scheme of taxa- 
tion, but it did not pass the legislature of 1897. The Governor 
called a special session and urged especially the passage of this 
bill. After much debate and a hard fight it passed the House 
but was defeated in the Senate. The cause of this, as stated in 
the Governor’s message of 1899 was, that ‘‘love of money and 
corrupt greed was taken advantage of to defeat the bill.’’ 

Equal taxation was made a leading topic of discussion in the 
gubernatorial campaign of 1898. Both parties declared them- 
selves in favor of it, and Pingree made his campaign largely 
upon equal taxation as set forth in this bill. 
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He was re-elected, with a legislature which eventually passed 
the bill. But other questions became involved. The legislature 
of 1899 was to elect a United States Senator to succeed Senator 
Burrows. Burrows was a candidate for re-election and was 
bitterly opposed by Pingree. The legislature firet}demonstrated 
its independence of the Governor by re-electing Senator Burrows, 
and then passed the Atkinson Bill. 

Before this was done, however, it began to be rumored about 
that certain leading constitutional lawyers had declared em- 
phatically their belief that the Atkinson Bill was unconstitu- 
tional. That while the Constitution permitted the levying of 
specific taxes for the purposes specified, they were of the opinion 
that this was not a specific tax, and therefore unauthorized, 
because at variance with the uniform rule of taxation. It was 
further rumored that certain high officials, supposed to have 
great influence at Lansing, were now willing that the bill should 
be passed, that it might be declared unconstitutional by the 
courts, and another of the Governor’s schemes exploded. 

In 1881 the legislature had passed a similar tax bill relating, 
however, only to telegraph and telephone companies. These 
companies had paid the tax without questioning the validity of 
the law— perhaps because, as applied, their burdens were not very 
heavy — and the Auditor-General had treated the tax as a specific 
tax, and placed it in the funds specified by the Constitution. 

{n order to obtain a speedy decision on the constitutionality 
of this legislation, the Governor instituted proceedings to require 
the Auditor-General to transfer the funds so collected to the 
general fund on the ground that the tax was not a specific tax. 
At the same time the Tecumseh Telephone Co. commenced pro- 
ceedings to require the Auditor-General to cancel the tax 
altogether. 

Both cases were disposed of by the Supreme Court of the 
State in one decision rendered April 25, 1899. The court 
unanimously decided that a tax on property based on assessment 
is not a specific tax, but an ad valorem tax. A specific tax, it 
is said, is one which imposes a specific sum ‘* by the head or 
number, or by some standard of weight or measure which re- 
quires no assessment beyond a listing and specification of the 
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objects to be taxed.’’ It was further held that not being a specific 
tax, it must be considered with regard to the constitutional re- 
quirement of uniformity in taxation. It does not come within 
this rule because the rate of taxation is determined in a different 
way, and differs in amount from the State taxes imposed upon 
other property. Here this State tax is made equal to the aver- 
age of all taxes, State and local, as assessed upon other property. 
The law was held void also for the further reason that it did not 
comply with the constitutional provision that it ‘ must dis- 
tinetly state the object to which the tax is to be applied.’’ The 
objects stated are such only as specific taxes could be applied to. 

Thus the Governor’s campaign for reform in taxation ended 
in complete failure, and the scheme which he had so confidently 
urged as the panacea for all evils, was, like many another reform 
measure, found wholly unavailable. He had diagnosed the case 
correctly, but had been unable to provide a remedy. 


III. Monicreat OwneERsHIP. 


Not discouraged by these failures, the Governor was mean- 
while engaged in another effort in the interests of reform. 

In his message to the legislature of 1899 he said: ‘* I most 
earnestly recommend that this legislature inaugurate a policy 
looking to the ultimate purchase by the State of all the railroads 
within its limits. Laws equalizing taxation and regulating rates 
of fare only reach the symptoms. They do not reach the root 
of the disease, which is private ownership of public franchises. 
The only way to permanently cure such evils is to eradicate 
the cause by the State assuming the ownership and control of all 
franchises of a public nature.”’ 

In practice, however, the Governor limited this theory to an 
attempt to introduce municipal ownership. Perhaps the follow- 
ing section of the State Constitution may have cast some doubt 
npon the constitutionality of his recommendation : — 

‘¢ The State shall not be a party to, or interested in, any work 
of internal improvement, nor engaged in carrying on any such 
work, except in the expenditure of grants to the State of land or 
other property.’’? 

1 Article XIV, Section 9. 
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The Governor sought to avoid this section by a flank move- 
ment. He induced the State, by its legislature, to authorize a 
municipal government created byjthe State, to do what the State 
itself could not do. 

The legislature passed a bill providing that the common 
council of Detroit might at any time within twenty years appoint 
three electors and freéboldersJof the city as a board of com- 
missioners known as the Detroit Street Railway Commission. 
Any person otherwise eligible might be appointed, although 
holding other office, except that of alderman. This board was 
authorized in its discretion to acquire by deed, lease or other 
conveyance any street railway lying wholly within, or partly 
within and partly without the city, together with all rights and 
privileges pertainingjthereto andjwas authorized to operate the 
same for the carriage of passengers and freight for hire. 

The commission was authorized to provide for the payment of 
obligations so assumed, by pledging the earnings of the roads, 
or could use the same to discharge liens upon the property; but 
was prohibited from incurring any obligation in behalf of the 
city except auch as were chargeable upon the railways and their 
earnings. 

The commission was authorized to purchase from the revenue 
thereof all necessary equipment for the roads, and was given 
such other general powers as are possessed by boards of direct- 
ors of corporations. But it was restricted from charging rates 
of fare for freight and passengers in excess of those charged 
by the Detroit Citizens Street Railway Co. 

The common council appointed Hazen S. Pingree, Elliott G. 
Stevenson and Carl E. Schmidt as members of the commission 
and they immediately commenced negotiations for the purchase 
of the various street railways. 

Quo warranto proceedings were thereupon instituted by the 
Attorney-General to test the validity of the act. 

The Supreme Court unanimously decided on July 5, 1899, 
that the act was unconstitutional and void; that there was no 
such office as the Detroit Street Railway Commission, and 
entered a judgment of ouster against them. 

This decision again brought upon the court the abuse of the 
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Governor, and he was widely reported by the public press as 
calling the justices ‘*old fogies’’ and threatening to use his 
influence to defeat them in case they sought a re-election. 

The opinion of the court in this case was written by Justice 
Moore, and is worthy of careful consideration. 

The gist of the case is that the act was unconstitutional 
because it authorized the city of Detroit to engage in a work 
of internal improvement. The Constitution, as we have seen, 
prohibits the State from engaging in such enterprises, and it 
cannot do by agencies called into being by itself, what the 
Constitution forbids the State from doing. 

The court did not decide the question whether or not a city 
might under any circumstances, build or buy lines of street rail- 
way lying entirely within its limits, but considered only the par- 
ticular act in question, with reference to the Constitution and 
laws of the State. 

The people of Michigan had their experience in internal 
improvements in the period from 1835 to 1850, and the consti- 
tutional provision referred to has a deep significance. Michigan 
was admitted to the Union in 1837. The Constitution which 
had been adopted provided that internal improvements should 
be encouraged by the State government, and made it the duty 
of the legislature to ascertain and provide for the construction 
of roads, canals and other improvements. 

The Governor called attention in his message to this provision, 
and the legislature proceeded to devise two canal projects, and 
a number of State railroads. To meet the expense of construc- 
tion, State bonds were issued to the amount of $2,500,000. The 
bonds were negotiated, but one of the banks and one of the 
companies which handled them, failed, and the State never 
received the amount for which they were negotiated. This dis- 
aster was followed by the financial panic of 1837, which was 
severely felt in Michigan. The State, by a great sacrifice of its 
property, made its bonds good, but was left heavily in debt. 
As a result it had the canal at the St. Mary’s river, now held by 
the Federal government, a short section of another canal and 
some incompleted railroads. 
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The bubble of speculation had burst and it was apparent that 
some of the projects undertaken by the State were worthless 
and they were abandoned. The people began to doubt whether 
even the proposed railroads across the southern part of the 
State would prove a good investment. Their construction proved 
more expensive than wasexpected. It came to be considered 
that the State had made aserious mistake in undertaking to 
construct and manage any of these improvements. In 1846 the 
Central (now a part of the Michigan Central), and the Southern 
(now a part of the Lake Shore and Michigan Southern ) in so far 
as they had been constructed were sold to corporations char- 
tered for that purpose, ata sum very much below what they had 
cost the State. These two roads were then rapidly pushed to 
completion, and became great national highways. 

But this ended the era of internal improvements. With their 
bitter experience fresh in mind, the people resolved to put it out 
of the power of future legislatures to engage in such projects. 
In 1850 they adopted a new Constitution containing the section 
above quoted. 

Fifteen years later the scheme of engaging in such projects 
at the public expense was revived in the form of municipal aid 
to railroads. The legislature passed a law permitting townships 
or cities to vote aid in such cases, and it was further provided 
that railroads might be laid out anywhere their projectors de- 
sired. Governor Crapo vetoed the railroad aid act, but it was 
passed over his veto. Various portions of the State proceeded 
under this act to incur heavy bonded indebtedness, until the 
State Supreme Court called a halt by holding the law unconstitu- 
tional. There was a popular movement to amend the Constitu- 
tion, so as to permit municipal aid to railroads, but after some 
discussion the matter was dropped. 

All of this and much more is ably reviewed by Justice Moore 
in his opinion, in considering what construction should be placed 
upon the Constitution. Then he shows clearly that the plan pro- 
posed is in effect an internal improvement. A different principle 
is involved from that under which cities are authorized to build 
water works, lighting plants or to construct sewers and drains. 
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Such things are authorized by a proper exercise of the police 
power, that is, are necessary for the protection of the public 
health, safety, and for the general welfare. 

The Detroit street railways cover one hundred and forty-one 
miles. They have a bonded indebtedness of $10,000,000, and 
are estimated to be worth as much as $17,000,000. By agree- 
ments with outside companies, cars are run on their tracks from 
roads connecting with a large number of outside cities, and the 
system might eventually cover the whole State. If the small and 
crude system of railroads existing in the State in 1850 worth 
less than $5,000,000, should be deemed un internal improvement, 
within the meaning of the Constitution, then there was but one 
decision the court could make as to the proposed purchase of a 
railway system worth about three times that amount. 

It was urged that conditions have changed, that this is a 
‘* gigantic age ’’ and that ‘* the Constitution ought to be given a 
construction in keeping with the spirit of theage.’’ But Justice 
Moore replied: ‘* This argument is more properly addressed to 
the people than to the courts. Constitutions do not change as 
public opinion changes. Their provisions do not mean one thing 
one day, and another, another day. The provisions of the Con- 
stitution involved have been in existence for nearly half a cen- 
tury. As we have already shown, they were construed along the 
lines of this decision nearly thirty yearsago. The people of the 
State have not indicated in the way provided by the organic law 
any dissatisfaction with these provisions. The courts cannot 
substitute their judgment of what the Constitution ought to be, 
for what the people have made it. Its provisions must remain 
and control until the people see fit to change them in the way 
provided by the Constitution itself.’’ 

The court, without passing upon it, suggested that it was a 
very serious question whether the commission could be authorized 
to purchase such an immense property in behalf of the city, 
without first giving the tax-payers an opportunity to decide 
whether they wanted to purchase and operate such a business, 
and assume the liabilities growing out of it. 

Inasmuch as the Governor had, in his message of 1897, ear- 
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nestly recommended the adoption of the referendum, this looks 
like a gentle suggestion that he would do well to practice the 
principles he had been advocating. 

Thus, after much negotiation with the street railway compa- 
nies, and much newspaper notoriety, the project came to 
naught, largely because in its inception its chief exponent 
either disregarded or was unfamiliar with the early history of 
his own State, and the general principles of its Constitution and 
laws. 

This record of repeated failures needs no extended commen- 
tary. Its net results to the State have been fruitless and ex- 
pensive litigation. To Governor Pingree, it has brought much 
notoriety, but little in the way of permanent reputation for 
statesmanship. 

Conceding that his motives may have been of the highest 
character, it is doubtful if the methods he has pursued will 
greatly uplift the moral sentiment of the State. He has openly 
charged that the legislature of 1897 defeated the Atkinson Bill 
because of corruption among its members. Without further 
proof on this point, the people of Michigan would, in view of 
the subsequent decision of the Supreme Court, prefer to believe 
that at least some of the members who opposed this bill on its 
merits, were honest and sincere in their opposition. He has 
subjected the Supreme Court to the most severe and baseless 
criticism for upholding the Constitution as the people have made 
it. Such conduct in the chief executive of a State is undignified 
and reprehensible in itself, and demoralizing in its effect upon 
those who look upon him as a political guide. 

A consideration of his measures of reform shows either an 
unfamiliarity on his part with, or a disregard for, the most gen- 
eral principles of the organic law of the State. He advocates 
the purchase by the State of all railroads within its borders, 
when the Constitution expressly prohibits the State from being 
a party to such enterprises. He overlooks the prescribed 
method of changing this provision of the Constitution by amend- 
ment, and seeks to avoid it by inducing the courts to change 
the construction they have placed upon it for half a century. 
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It may not always be fair to measure the value of a reformer’s 
work by the extent to which his plans are adopted, but one can 
judge from the nature of his methods, whether or not he may 
safely be intrusted with the delicate work of reconstructing 
social and political systems. For it is as true now as in olden 
times that, ‘* Of thorns men do not gather figs, nor of a bramble 
bush gather they grapes.”’ 


P. 
GRAND Rapips, MIcuH. 
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SHOULD FEDERAL COURTS IGNORE STATE LAWS? 


1. ConrrapicTory Decisions IN THE SAME State. — The law 
is said to be an exact science. A layman who presents his cause 
to his counsel may be told that, with pleadings and evidence 
identically the same, he will in all probability succeed in the 
Federal court and with equal certainty fail in the State court, or 
the conditions may be reversed. The client will invariably insist 
on his cause being brought where he is led to expect that he may 
receive a favorable judgment; or, if he is made a defendant, 
will seek to remove his cause to a tribunal which will regard his 
defense with the greatest favor. The judge who has been trans- 
ferred from the State bench to the Federal bench must at once 
readjust his ideas and adopt new canons of interpretation. Is 
there then a different law prevailing in the courts of the same 
State? Litigants have learned to recognize such a condition. 
Lawyers are compelled to familiarize themselves with two dis- 
tinct systems of jurisprudence, in order to obtain success for 
their clients. 

2. Tae JupicraL Power or THE UniTEepD States. — Let us 
first inquire how such divergence became possible, and the extent 
and variety of subjects upon which the Federal and State courts 
differ. The Federal constitution! provides that ‘‘ The judicial 
power of the United States shall be vested in one Supreme 
Court and in such inferior courts as the Congress may from time 
to time ordain and establish.’ This power extends to certain 
cases which are purély Federal, and which never or seldom are 
considered by the State courts, and to the particular class of 
cases to which this discussion is mainly confined, namely, con- 
troversies ‘* between citizens of different States.’” The Supreme 
Court of the United States is created by the Constitution. All 
of the inférior courts are created by Congress, and the organiza- 
tion, jurisdiction, and powers conferred upon them are subject 
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to modification and extinguishment by the legislation of 
Congress. 

3. Dury or FepeRrat Courts To FOLLOW State Laws. — It 
was provided in the Judiciary Act that the divergence which we 
are discussing should not occur. That act’ provides as follows: 
‘« The laws of the several States, except where the Constitution, 
treaties or statutes of the United States otherwise require or 
provide shall be regarded as rules of decision in trials at com- 
mon law, in the courts of the United States, in cases where they 
apply.’’ It was evidently intended that, in cases which might 
be tried in the Federal courts which were brought there by 
reason of the diverse citizenship of the parties, there should be 
no diversity of decision on the samé state of facts. Let us 
illustrate by concrete examples the present condition — by actual 
cases reported in the books. A railroad accident kills or injures 
passengers, train employees and casual onlookers. Cases brought 
in the State courts for the sum of $1,999.99 resulted in final judg- 
ments for the plaintiffs. Where damages were placed at sums 
over $2,000.00 the causes were removed to the United States 
Circuit Court, and, on the same state of facts and pleadings, the 
instructions of the court withdrew the causes from the jury and 
directed a verdict for the defendant. Another example in the 
writer’s practice in a civil case was an action to compel payment 
of a debt contracted in the name of the firm by a partner who 
had retired from a firm without bringing home to the customer 
notice of his retirement. The suit brought in the State court 
resulted, in the trial court, in a judgment for the plaintiff. On 
appeal, the cause was reversed on the ground that it did not 
appear that the customer knew that the particular defendant 
who remained’ solvent was a member of the firm at the time of 
prior transactions.?, After the case was remanded, it was dis- 
missed, and, being for a sum in excess of $2,000, was brought 
in the United States court and the instructions of the court 
ignored the ruling of the State court of appeals and were of such 
a character as to compel a verdict for plaintiff.® 

From this it would appear that the non-resident can have his 
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choice of courts in actions demanding $2,000 and over, and that: 
two systems prevail which produce contrary results. The sec- 
tion of the Judiciary Act indicates that the Federal courts 
should conform their decisions in common law cases to the laws 
of the State in which such court is held. How then has arisen 
this departure and disregard? 

4. Swirt v. Tyson, THE ENTERING WEDGE OF DIVERGENCE.— 
The first case which is considered as establishing a Federal 
common law, or a general common law as contradistinguished 
from the common law of a State is that of Swift v. Tyson,* 
decided in 1842. At that time the States had by statutes 
adopted the common law of England in substantially the same 
terms as section 4468 of the California Political Code, which 
is as follows: ‘* The common law of England, so far as it is not 
repugnant to or inconsistent with the Constitution of the United 
States, or the Constitution or laws of this State, is the rule of 
decision in all the courts of this State.’’ 

In several of the States the common law has been adopted iu 
form substantially resembling that of Mo. Rev. St. 1889, Sec. 
6561: ‘* The common law of England, and all statutes and acts 
of Parliament made prior to the fourth year of the reign of 
James the First, and which are of a general nature, not local to 
the kingdom, which common law and statutes are not repugnant 
to or inconsistent with the Constitution of the United States, the 
Constitution of this State, or the statute laws in force for the time 
being, shall be the rule of action and decision in this State, any 
law, custom or usage to the contrary notwithstanding.”’ 

The Constitution of the United States did not adopt the com- 
mon law, and there has never been any adoption of the same by 
any act of Congress. It is true that the words ‘‘ common law’”’ 
are used in the Seventh Amendment, ratified in 1791, in this 
expression: ‘ In suits at common law, where the value in con- 
troversy shall exceed $20, the right of trial by jury shall be 
preserved.” 

The States had modified the English common law prior to the 
Revolution by their statutes. By treating the common law, as 
thus modified by statutes and State constitutions, as part of the 
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‘* laws of the several States,’’ there was furnished a code or body 
of laws which the Federal courts could administer in harmony 
with the tribunals of the State and the laws of the place where 
the contract was made and to be performed. The question 
involved in Swift v. Tyson was whether a pre-existing debt is 
such a valuable consideration as to make a transferee of commer- 
cial paper a holder for value. The Federal court disregarded 
the decisions of the courts of last resort of the State of New 
York in which the contract was made and became payable. 
The court, speaking by Justice Story, said: ‘* In the ordinary 
use of language, it will hardly be contended that the decisions 
of the courts constitute laws. * * * The laws of a State 
are usually understood to mean the rules and enactments prom- 
ulgated by the legislative authority thereof, or long established 
local customs having the force of laws. * * * And we have 
not the slighest difficulty in holding that this section, upon its 
true intendment and construction, is strictly limited to local 
statutes and local usages of the character before stated, and does 
not extend to contracts and other instruments of a commercial 
nature, the true interpretation and effect whereof are to be 
sought, not in the decisions of the local tribunals, but in the 
general principles and doctrines of commercial jurisprudence.’’ 
And thus crept into our law the doctrine that, on matters of 
commercial law, the Federal courts may disregard the decisions 
of the States in which they sit and roam the field of commercial 
law, foreign and domestic, to find a rule satisfactory to the 
single Federal judge who may be holding the court. Justice 
Story relied on a recent London edition of Bayley on Bills, while 
the holder of the bill relied on the decisions of the full bench of 
the courts of last resort of his State and the section of the 
Judiciary Act. 

5. Is THERE A FEDERAL Common Law? — The existence of any 
Federal common law has been denied by eminent members of the 
Supreme Court and by the courts of the States. Justice Field 
in an elaborate dissenting opinion in Baltimore Co. v. Baugh,} 
expresses his protest against any recognition of a Federal com- 
mon law. He says: ‘‘I cannot assent to the doctrine that there 
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is an atmosphere of general law floating about all the States, not 
belonging to any of them, and of which the Federal judges are 
the special possessors and guardians, to be applied by them to 
control judicial decisions of the State courts wherever they are 
in conflict with what those judges considered ought to be the 
law.”’ * * * It was never supposed that the law of the 
State would be enforced differently by the Federal courts sitting 
in the States, and the State courts; that there could be one law 
when the suitor went into the State courts and another when the 
suitor went into the Federal courts, in relation to a cause of ac- 
tion arising within the State—a result which must necessarily 
follow if the law of the State can be disregarded upon any view 
which the Federal judges may take of what the law of the State 
ought to be, rather than what it is.”’ There cannot be said to be 
any common law in the States of Florida, Louisiana, Texas or Cali- 
fornia, or any of the territories obtained by conquest from Mexico. 

6. DisrEGARD oF Strate Statutes RELATING TO COMMERCIAL 
Parer. — Let us note that Justice Story would defer to local 
statutes and long established local customs. In a short time 
some of the States, desirous of crystallizing the ‘‘ general prin- 
ciples and doctrines of commercial jurisprudence ’’ into laws 
applicable to the people of their respective States, passed statutes 
defining the liability of parties to commercial paper, the effect 
of usury and the necessary elements to be included if order to 
make the instruments negotiable. There can be no question as 
to the right and power of State legislatures to pass such statutes, 
and that such statutes must be respected by the citizens of such 
States and enforced by their courts. The Supreme Court of the 
United States has disregarded the statute of Alabama making 
‘* bills and notes payable at a banker’s or at a designated place 
of payment’’ negotiable, and the provisions of the Alabama 
statutes in reference to the effect of usury on promissory notes, 
asserting that there is a general commercial law superior to and 
beyond the control of State legislation! The Federal courts 
have disregarded statutes defining the relation to a note of a 
party whose name is written on the back thereof.? The statute 
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U. S. 289. R. 518. 


56 34 AMERICAN LAW REVIEW. 


of Mississippi provided that ‘* no action or suit shall be sustained 
or commenced on any bill of exchange until after the maturity 
thereof.’’ The Supreme Court sustained an action brought im- 
mediately after presentment to and refusal to accept and before 
maturity and refused to recognize the statute requiring proof of 
presentment, protest, and notice of nonpayment at maturity as 
a prerequisite to suit.! State statutes relating to protest of bills 
of exchange and notice of dishonor are held not to be operative, 
as against the law merchant or general commercial law as recog- 
nized by the Federal courts.? Hence, in case of commercial 
paper executed and made payable in New York, it was shown 
that results are obtained by parties permitted to bring suits in 
the Federal courts different from those obtained by other parties 
who, by reason of the amount involved being under $2,000, or 
who, being citizens of New York, are compelled to litigate in the 
State courts. The Georgia Code provides that if there be sev- 
eral notes constituting one transaction, but due at different 
times, the fact that one is overdue and unpaid shall be notice to 
the purchaser of all and put him on his guard.’’ This statute 
has been construed and sustained by the Supreme Court of 
Georgia. A series of such notes were transferred to a non- 
resident bank. The Federal court refused to abide by the 
decisions of the Supreme Court of Georgia, or the provisions 
of the code, claiming that the general commercial law must pre- 
vail, — saying: ‘* It follows that, although the three notes of the 
same date as those acquired by the plaintiff were past due, and 
that the plaintiff was informed of that fact, still that would not 
be notice that the three notes not yet due were in any wise 
tainted by defective consideration, or for any other cause.’’ ® 

7. Wuat 1s Commerce? or Unirorm LEGIsLATION 
on ComMErcIAL Law. — Commerce is defined as *‘ the exchange 
or buying and selling of commodities, especially the exchange 
of merchandise on a large scale between different places or com- 
munities.’’ The synonyms are ‘* trade, traffic, dealings, inter- 
change, communion, communication.’’ Therefore any corpora- 
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tion or individual engaged in any of the above lines is a proper 
subject of ‘‘ independent judgment ’’ on the part of the Federal 
court and such protection as the non-resident bas reason to 
expect. The titles generally included under the head of com- 
mercial law include negotiable paper, sales, bailments, carriers, 
factors, and brokers, municipal bonds, insurance, contracts, 
agency, partnership, guaranty, liens, mortgages and pledges. 
On many of these subjects the States have presumed to legislate 
and in some cases to codify the law and establish definite rules, 
where before uncertainty prevailed. Some States have abolished 
days of grace. The legislatures have been moved to settle the 
law with the idea that such a settlement would be for the benefit 
of the citizens of the State and reasonable for the control of non- 
residents doing business in the State. But this legislation can 
be and is continually ignored by the Federal courts, with the 
statement that a general commercial law exists which must pre- 
vail over the legislation of the State and the settled construc- 
tion of the courts of last resort of the State. There has been 
and still is a respectable organization of lawyers devoted to uni- 
formity of legislation, and this organization has secured, by 
seven of the great commercial States, the adoption of uniform 
acts on negotiable instruments. It is to be regretted that the 
draft of the bill had not been approved by the Federal courts, 
as embodying the principles of that national and general com- 
mercial jurisprudence known to and always recognized by the 
Federal courts. 

8. Feprerat Decisions on Municrpat Bonps. — After the 
Civil War there ensued a period of great activity in railroad 
building. Municipalities freely issued bonds in aid of public 
enterprises and communities were saddled with large debts for 
improvements which were never made. Gross irregularities and 
violations of the laws of the States occurred in the issue of these 
bonds ; and when defaults occurred the State courts, in constru- 
ing the statutes under which the bonds were issued, frequently 
declared the bonds to be void, and the proceedings under which 
they were issued, to be in violation of law. The Federal courts 
were resorted to by non-residents to whom the bonds were trans- 
ferred. In many cases the transfers were collusively made for 
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the purpose of giving the Federal courts jurisdiction. In the 
Federal courts the bondholders met with almost unvarying suc- 
cess, although the issues involved the construction of the statutes 
of the State upon which the State courts had already passed. 
In addition to the judgments which were obtained, the bond- 
holders obtained writs of mandamus compelling State officers to 
do acts forbidden by statutes and decisions of the State courts. 
The excuse for ignoring the statutes and decisions of the State 
courts was that the instruments were commercia} instruments. 
This doctrine has not been established without protests. Jus- 
tice Miller, in the case of United States v. Muscatine, said: 
‘‘It is an entire and unqualified overthrow of the rule imposed 
by Congress, and uniformly acted upon by this court up to the 
year 1863, that the decisions of the State courts must govern 
this court in the construction of State statutes. There is not 
here even the excuse that the decisions concern the validity of a 
contract ; for the contract is admitted, and the bondholder has 
his judgment in the Circuit Court, based on the contract. But 
it relates to the question of what taxes are authorized to be 
levied by State statutes; a question it would seem of all 
others most proper to be determined by the State courts. Nor 
is there any pretense that the statute, as construed by the State 
court, impairs the obligation of a contract. These frequent dis- 
sents in this class of subjects are as distasteful to me as they can 
be to anyone else. But when I am compelled, as I was last 
spring, by the decisions of this court, to enter an order to com- 
mit to jail at one time over a hundred of the best citizens of Iowa, 
for obeying, as they thought, what their oath of office required 
them to do, an injunction issued by a competent court of their 
own State, founded, as these gentlemen conscientiously believed, 
on the true interpretation of their own statute, an injunction, 
which, in my own private judgment, they were legally bound to 
obey, I must be execused if, when sitting here, I give expres- 
sion to convictions which my duty compels me to disregard in 
the Circuit Court.’”’ Chief Justice Chase concurred in the 
dissent. 

A transfer of bonds made to a non-resident for the purpose of 
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enabling the transferee to bring the suit in the Federal court has 
been regarded as entirely legitimate provided the transfer is 
shown to be for value ;? but if the plaintiff is not the real owner, 
the fact can be shown and the court should dismiss the action.? 
9. Law or Piace OF PERFORMANCE. —It is presumed that 
parties making a contract to be performed in a certain State 
contemplate that the transaction shall be governed by the laws 
of that State * and by laws we must understand the Constitution, 
statutes, and decisions of courts of last resort. In case there is 
a breach of the contract the non-resident contracting party 
immediately consults counsel to ascertain if he can find a decis- 
ion of some Federal district judge of some distant State which 
announces a different rule of law from that prevailing in the 
State where performance was contemplated. A railway company 
leased certain real estate in Iowa. The lease was made and ex- 
ecuted and its covenants were to be performed in that State. 
The Supreme Court of Iowa held the lease and all its conditions 
valid under the laws of that State. The Federal court relieved 
the railroad corporation of one of the conditions of the lease on 
the ground of public policy. This decision called out this vig- 
orous dissent by Caldwell, C. J.: ‘* The most serious blot on 
the American system of jurisprudence is that whereby a question 
affecting the rights and liabilities of a citizen may be differently 
decided by courts of different governments, whose judgments 
are equally binding and final. This unfortunate condition of our 
jurisprudence results from our dual system of government. It has 
no existence in any other country and ought to be confined to the 
very narrowest limits possible, in this. .Nothing can be more 
repugnant to one’s sense of justice, or to a uniform and harmo- 
nious administration of the laws, than to require the citizen to be 
bound by conflicting decisions of courts of different governments. 
Under the operation of this unseemly rule, a suit against one in 
a State court may be decided in one way, and a suit against the 


1 Ashley v. Presque Isle, 83 Fed. R. approved in Pritchard v. Norton, 106 
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same party in the Federal court, involving the same question, 
may be decided the other way. As a result of these diverse 
rules of decision, each party to a suit engages in an unseemly 
struggle to get into that jurisdiction whose rules of decision are 
believed to be most favorable to his side of the case. It was the 
hope that this court would overrule the decisions of the Supreme . 
Court of Iowa in a similar case, that caused the removal of this 
case into the Circuit Court.”’ 

Justice Marshall, when asked by what laws a .contract would 
be determined, said: ‘+ By the laws of the State where the con- 
tract was made. According to those laws and those only can it 
be decided.”’ } 

10. Carrrers —TurovueH Contracts. — The Federal courts 
claim to be at liberty to disregard decisions of the courts of 
the States in relation to bills of lading issued by railroad 
companies for carriage of goods beyond the termination of 
their lines. The decisions of the Supreme Court of Illinois hold 
that a railroad company receiving goods to carry, marked for a 
‘destination beyond its own lines, is prima facie bound to carry 
them to that place and deliver them there; and that an agree- 
ment to that effect is implied by the reception of goods thus 
marked. The Supreme Court of the United States declined to 
consider those decisions binding upon the Federal courts, 
although the contract was made in the State of Illinois and the 
cause tried there, on the ground that what constitutes a contract 
of carriage is not a question of local law but a matter of general 
law upon which the Federal court will exercise its own judg- 
ment.? The non-resident corporation has the choice of two 
forums, and, having ascertained the one in which a result 
favorable to it can be obtained, allows the case to remain in the 
State courts if the rulings of the State courts sustain a defense, 
and if not, then seeks a removal to the Federal courts. The 
resident shipper may have the benefit of the decisions of hisown 
State, provided he makes shipments in installments under two 
thousand dollars in value. 

11. Carrrers — Contracts RELIEVING FROM NEGLIGENCE. — 
Originally railroad corporations were chartered by the States in 


1 Elliotts’ Debates, 556. 2 Mich. Central R. Co. v. Myrick, 107 U. S. 102. 
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which the lines were operated, and actions were brought against 
them in the State courts. The State courts, founding their 
decisions either upon their local statutes or on the general law, 
- adopted rules relating to contracts by which the carrier stipulated 
for exemption from responsibility for the negligence of himself 
or his servants. When these rules became distasteful to the 
railroad corporations, it was easy, by consolidation with other 
lines, or by a reorganization and reincorporation in an adjoin- 
ing State, to have access to the Federal courts. When the 
decisions of the State courts were invoked as rules of decisions, 
the Federal courts refused to be governed by the decisions of 
the State where the cause of action arose, claiming that, ‘‘in a 
ease involving a matter of such importance to the whole country 
it was its duty to proceed in the exercise of an independent 
judgment.’’+ In order to manifest an independent judgment, 
it generally follows that the independent judgment must differ 
from that with which it is compared. In the great majority of 
cases where the rules of decision of the two courts are com- 
pared, the decisions of the Federal courts differ from those in 
the State courts. Occasionally there is an agreement; but such 
an agreement is generally accompanied with a statement that 
the Federal court might have disregarded the rules established 
in the State courts if the judge bad been so inclined. 

12. Companies— Damaces FoR MentaL 
auisH.— The Federal courts decline to follow the State decis- 
ions in actions against telegraph companies for failure to deliver 
messages promptly. The Supreme Court of Texas has estab- 
lished a rule in a number of decisions holding the company liable 
for damages and considering the mental anguish suffered by 
failure to deliver a message relating to death or sickness, as a 
proper element of damage. The Federal court in the same 
State on a similar state of facts declined to consider mental 
anguish as an element of damage, on the ground, as stated, that 
telegraph companies are engaged in commerce and ‘ that their 
rights, duties, and obligations, under contracts in the line of 
their business, are matters arising under the general law.’’ ? 


11 New York &c. R. Co. v. Lock- * Western Union Tel. Co. ». Wood, 
wood, 84 U.S. 357. 57 Fed. R. 471. 
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Imagine the consternation of the fathers, if they had been told 
that the Federal courts would consider that ‘‘ being engaged in 
commerce ’’ was a reason for a different rule of decision in the 
Federal courts from that prevailing in the State courts. , 

13. NEGLIGENCE — Master anp Servant.—It would seem 
that the law of master and servant was one upon which the 
States might lawfully legislate, so far as to affect the right and 
liabilities of parties residing in or carrying on operations within 
the borders of the State. The Federal courts, however, have 
seen fit to ignore the decisions of the State courts and assume to 
arrive at an independent conclusion, not because the question is 
one of commercial contracts, but is one of ‘* general law and to 
be determined by a reference to all the authorities and a consid- 
eration of the principles underlying the relations of master and 
servant.’’’ Notice the enlarged scope of the expression ‘‘ gen- 
eral law’? compared with Justice Story’s entering wedge, ‘* con- 
tracts and other instruments of a commercial nature.’’ The 
action for damages brought by a servant against his employer 
for personal injuries cannot by any stretch of construction be 
said to belong to the domain of commercial jurisprudence. It 
is a tort. Some worshiper of the system has |called such an 
action by corporation a ‘* commercial tort,’’ and as railroads are 
engaged in commerce or making money, all of their transac- 
tions, lawful or unlawful, contractual or tortious, are to be con- 
sidered commercial transactions.’’ 

14, Tue ‘* Tramp Corporation.’’ — The benefit to be derived 
from access to the Federal courts has induced the formation of 
corporations under laws of other States, although the stockhold- 
ers do not reside in the State granting the charter, and the busi- 
ness operations are all conducted in another State and without a 
dollar’s worth of property in the State granting thecharter. A 
water company owning a plant in this State may obtain a West 
Virginia charter without having one stockholder residing in that 
State, and having all stockholders residing in this State. The 
first and all subsequent meetings of stockholders and directors 
can be held out of that State, and the charter may be made 


Hough v. Texas Pac. R. Co., 100 U. 8S. 213; Baltimore &c. R. Co. v. Baugh, 
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to comprise any kind of business which the ingenuity of 
the human mind can devise or language can describe. The 
Supreme Court in one case was divided on the question as to 
_whether the corporation in question had not been formed and 
property conveyed to it with the sole object of lodging the title 
in a so-called foreign corporation in order that the owners might 
obtain a ruling in the Federal Court which they were sure they 
could not obtain in the courts of the State where they resided 
and carried on business. Justice Shiras defended the ‘‘ tramp 
corporation ’’ on the general proposition that it was regularly 
organized and hence looked like all other foreign corporations.! 
Judge Ross, in the case of Irvine Company v. Bond,? sustained 
the right of a foreign corporation to take refuge in the Federal 
courts under the following circumstances: One Irvine, being 
the owner of lands and water rights in Orange County, desired 
to bring a suit to quiet title to lands in Orange County. He did 
not wish to bring suit in the State courts, both on account of the 
facts, and of the law which he had reason to expect would be de- 
clared by the State court. He caused a West Virginia corpora- 
tion to be formed with a subscribed capital of $500, and the 
subscribers were his attorney, his wife, and three of his em- 
ployees, who were requested to act for him. They paid no 
money and had no pecuniary interest in the corporation. Irvine 
then conveyed his land to the Irvine Company, which corpora- 
tion was thus empowered to bring a suit to quiet title in the Fed- 
eral court, to be held in another county and before a jury which 
would probably be composed of members not residing in Orange 
County. This ingenious evasion was not condemned by Judge 
Ross, although the rule in reference to natural persons to whom 
property is transferred for the purpose of giving the Federal 
courts jurisdiction, is that if the interest of the nominal party is 
simulated and created for the very purpose of giving jurisdic- 
tion, the Court would dismiss the cause. 

Justice Shiras has added another bulwark to the ‘‘ tramp cor- 
poration ’’ by declaring: ‘‘ There is an indisputable presump- 
tion that a State corporation, when sued or _ suing 
in a Circuit Court of the United States, is composed 


1 Lehigh Mining Co. v. Kelly, 160 U. S. 327. 2 74 Fed. R. 849. 
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of citizens of the State which created it, and hence 
such a corporation is itself deemed to come within that provision 
of the Constitution of the United States which confers jurisdic- 
tion upon the Federal courts in controversies between citizens of 
different States.1 In this he followed a long line of precedents. 

A corporation is considered a citizen of the State creating it, 
although it may be required, as a condition precedent to the 
transaction of business, to be reincorporated in that State as a 
domestic corporation.? 

15. Feprerat Corrorations.— A corporation created by Con- 
gress is foreign to every State in the Union. It was at first 
doubted whether Congress could create Federal corporations, but 
the influences which created the Credit Mobilier procured the 
incorporation of the Pacific railroads; and the precedent, once 
established, has been followed whenever a lobby of sufficient 
influence considers a Federal charter desirable in an enterprise 
of a commercial character, which we have learned is one in which 
money can be made. The Northern Pacific Railroad is a Federal 
corporation. The Constitution of the State of Wisconsin pro- 
hibits the donations of lands by counties to railroad corporations 
and the Supreme Court of Wisconsin had enforced the constitu 
tional provision; but the Federal courts found no difficulty in 
sustaining a donation stating that the Federal court trying the 
case ** was bound to regard that company as a corporation of the 
United States, created for national purposes and as a means of 
interstate commerce and not to apply it to the views of the Wis- 
consin courts pertaining to their local railroads.’’ ® 

16. or — The liability of a stock- 
holder in a corporation, created by a State and defined by the 
statute of a State, would seem to be a subject on which the 
Federal courts should follow the construction of the highest 
court of the State. The Supreme Court of Missouri held that a 
party accepting stock as collateral security and voting the same 

and by such votes controlling the offices and management of the 
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corporation, should be held to a stockholder’s statutory liability.’ 
Another suit was brought by another plaintiff against the same 
- stockholder to enforce the same liability, and the Supreme Court 
- of the United States, under its conception of its duty to exer- 
cise an independent judgment, in which its independence should 
be perceptible to the naked eye, decided in favor of the stock- 
holder.2, Thereafter in Missouri two distinct and contradictory 
constructions of the Missouri statute continue to bewilder the 
common mind. Ina later case the Supreme Court of the United 
States declined to follow the decisions of the Supreme Court of 
Iowa in construing the Iowa statute in relation to the liability of 
stockholders whohadtaken stock in payment of adebt from thecor- 
poration at the rateof twenty percent of the facevalue of the stock. 

The court intimated that the Supreme Court of the State did not 
- understand the statute, and that the ‘* general law announced by 
this court ’’ was a better definition of the liability of stock- 
holders than the local statute.* 

17. THe AssigNeEE.— From cases in which the 
holder of bonds and coupons payable to bearer were admitted to. 
the Federal courts, it is easy to pass to those where the title is 
placed in a non-resident to enable suit to be brought. An inter- 
esting case of this character is that of Woodside v. Ciceroni,* 
where a conveyance of mining land was made to an alien, who 
paid $10 for the same, and then brought suit to quiet title in a 
Federal court. 

18. Srarutory Rutes or Evipence. — The statutes of Iowa 
make certain books of science and art presumptive evidence of 
certain facts. The legislature of lowa deemed it a proper sub- 
ject of legislation to codify the law concerning evidence. The 
Federal court refused to follow the decisions of the Supreme 
Court of Iowa construing the statute, because they considered 
the conclusion arrived at by the Supreme Court of California on 
a similar statute as a better construction.’ Hence, in Iowa evi- 
dence is admitted in a common law case in a State court by 


1 Griswold v. Seligman, 72 Mo. 4 93 Fed. R. 1. 
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force of a statute declared to be constitutional, and excluded in 
the other in disregard of the statute and the provisions of the 
judiciary act; so that one result may be obtained in damage 
cases if the amount of damages sought is kept under $2,000, 
and another result if damages are claimed in amount above that 
sum. 

19. Construction or Wits. — The title of real estate de- 

‘vised depends upon the construction of wills. It would seem a 
misfortune to allow one rule to prevail in the State court based 
upon the decision of the court of last resort, and another in the 
Federal courts. Yet such is the present situation. In some 
States two successive actions of ejectment may be prosecuted to 
judgment, and the verdict in the first is not conclusive as to the 
second, although the law of the case, as decided by the court of 
last resort, is the law of the second case. The Federal courts 
refused to follow the decisions of the Supreme Court of Penn- 
sylvania in an action of ejectment where the title was based on 
a will on the ground that a second action of ejectment was 
allowed, and the decision of the Supreme Court of Pennsylvania 
was subject to review and to independent action by the Federal 
court ; arguing that the State court ought to have arrived at a 
different conclusion.!. Hence, where the decision of the State 
court is unsatisfactory the second action may be brought by a 
non-resident heir in a Federal court and reach a different result. 
It was suggested in this case that one decision of the Supreme 
Court of a State was not sufficient to declare a settled rule of 
construction in the State. On the same day the court rendered 
an opinion in which it is stated: ‘* It is a principle firmly estab- 
lished that to the law of the State in which the land is situated 
we must look for the rules which govern its descent. alienation 
and transfer and for the construction of wills and other 
conveyances.’’? 

20. INTERFERENCE WITH StTaTE TaXATOIN AND STaTE Reou- 
LATION OF CorPoRATIONS. — Assessments made by State officials 
cannot be enjoined by residents of the States. They are forced 
to apply to boards of equalization at certain times and have a 
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hearing and submit to a decision. The non-resident applies to 
the Federal court and restrains the collection of the revenue of 
the State indefinitely, and frequently by delay escapes the pay- 
ment of taxes for many years. Boards of railroad commission- 
ers establish regulations and rates which are conclusive upon 
citizens of the States; but such regulations have been restrained 
in their operation by Federal courts at the instance of corpora- 
tions operating railroads within such States, the railroads having 
submitted to the jurisdiction of the States by accepting charters 
of incorporation from such States. Rates established by ordi- 
nance for use of water furnished by water companies have been 
disregarded for years, pending an appeal to the Supreme Court 
of the United States while the consumers are compelled to pay 
the arbitrary rates charged in violation of the ordinance, or 
allow their crops and fruit trees to be ruined. It is unfortunate 
that the common people cannot understand from what source the 
non-resident corporation derives such privileges and immunities 
in matters supposed to be matters of local policy and control. 
21. Tae Nine Crrcuir Courts or AppeaL. — In 1891 Con- 
gress created nine intermediate courts of appeal. Before the 
creation of these courts, every Federal judge was a law unto 
himself to the extent that he was not compelled to follow any 
judge of any other circuit. As it is now the circuit courts of 
appeal are not compelled to and do not follow the decisions ren- 
dered in the other eight circuits; and the consequence is that 
patent cases on the same patent are decided one way in one 
circuit and the opposite way in another.! The only require- 
ment imposed is that the inferior court shall agree with the 
court of appeals of its district. Thus we may have nine differ- 
ent ideas of general law or commercial jurisprudence, in the 
nine different circuits; and as it is provided that many of the 
cases shall never reach the Supreme Court, the establishment of 
correct and uniform rules of decision is not yet in sight. The 
inferior judges frequently advert to the supposed intention of 
the framers of the Constitution that Federal courts are consti- 
tuted for the protection of non-residents. The non-residents 
appreciate that species of protection which consists in a declara- 
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tion of law which differs from that prevailing in the State courts. 
It is worthy of remark that the nine courts of appeal consist 
of three members each, and that they are continually called upon 
to sit in judgment upon the decisions of each other. There is a 
certain comity prevailing between judges who sit in the same 
courthouse; and, knowing that their own decisions may come 
before the other members designated to hold a subsequent term, 
they are not inclined to reverse each other. Hence, the decisions 
of the Court of Appeals do not often reverse those of the trial 
court. The decision of one of the 123 judges of the Federal 
courts as to general commercial law is placed above and beyond 
that of the State Supreme Courts. Any lawyer reading the 
varying decisions on commercial law. contained in the Federal 
Reporter realizes that there is no recognized commercial or com- 
mon law in the Federal courts, except the individual preference 
of the particular trial judge. 

22. SHoULD THE Jupiciary Act BE AmENDED?— If a bill 
should be introduced in Congress to amend Sec. 21 of the 
Revised Statutes of the United States, it could be argued with 
great force, that the duty of the Federal courts was clear to 
conform their decisions, in trials at common law, to the laws of 
the several States, meaning thereby the statutes and decisions of 
the courts of last resort in the State. It could further be shown 
that this requirement of conformity had been observed in nu- 
merous instances by various Federal courts. The advocates of 
amendment could demonstrate a continual encroachment, an . 
increasing tendency to exercise an ‘* independent judgment,”’ an 
expansion of the notion that there is and always has been a 
Federal common law independent of the common law of the par- 
ticular State in which the court holds its sessions; und that it is 
the duty of the Federal judiciary to create a Federal common 
law, if anyone should doubt the existence of such a body 
of jurisprudence, prior to the adoption of the Constitution. 
The amendment might read: ‘* The laws of the several States, 
thereby meaning the statutes and decisions of the courts of last 
resort in such States, * * * shall be regarded as rules of 
decision.’’ A State officer who is sworn to support the Consti- 
tution and laws of his State understands that the word ‘* laws ’”’ 
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embraces both statutes and the construction of the same in the 
decisions of the courts. The advocates of the amendment would 
urge that the act could be made eo plain by insertion of the 
words ‘* decisions of last resort,’’ that future disregard of State 
decisions would pass from the present offense of judicial legisla- 
tion into the larger offense of judicial usurpation. If the Con- 
gress would forbid the removal of. eases from the State courts 
by corporations organized in States other than those im which 
the property of the corporation is located and its operations are 
carried on, the Federal courts would be relieved from much 
popular criticism. Such corporations are formed to operate in 
a State, but they are unwilling to submit thefr controversies 
with citizens of the State aristmg out of their bustmess transac- 
tions within the State, to the courts of that State. 

The State courts cannot conform their decisions, in trials at 
common law and in the construction of State statutes, to the 
decisions in the Federal courts in the various States. It is sub- 
mitted that the Federal courts are not only authorized, but are 
direeted to conform to the laws and decisions of the Statee in 
trials at common law. The fact that two judicial systems co- 
exist in the same State, and reach different results on identical 
causes of action, justifies unfavorable comment, and the blame 
ought to fall in the right place. If the cause of offense can be 
removed, there should be no delay in accomplishing that result. 
Henry E. 
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WHAT IS A COURT OF RECORD? 


It is said by a recent text-book writer that ‘‘ the question as 
to what constitutes a court of record has never been satisfac- 
torily answered.’’ ! 

By the common law of England, a court of record appears to 
have been a judicial court possessing the power to fine or im- 
prison, and proceeding according to the course of the common 
law or pursuant to statutory authority. In Grenville v. College 
of Physicians,? it was held that ‘* where there is a power de 
novo created by parliament to convict and fine and imprison, 
either of these two makes it a court of record.’’ In this case, 
Holt, Ch. J., said: ** If before the Statute of Westminster the 
Second C. 11, concerning auditors to account, one had accounted 
before auditors, and were found in arrear, and debt were 


brought for arrears, he might have wagered his law, but he 


cannot since the statute, because it provides that if a party is 
found in arrears before auditors they shall commit him, and the 
necessary consequence of this power to commit is to make the 
auditors judges of record, and therefore there shall be no wager 
of law against their proceedings.’’* While courts not of record 
might have power to amerce, they could not fine.* The only 
means to enforce an amercement was a distringas or action of 
debt. Buta fine was levied by a capiatur, and the order was 
that the offender stand committed until payment of the fine.’ 


1 Work on Courts and Their Juris- 
diction, 7. 

212 Mod. 388. 

3 See also 2 Bacon’s Abr. 603; 1 
Woodeson’s Lects. 98. 


of Chivalry had civil and criminal 
jurisdiction, but it could not fine or 
imprison, and therefore was held to 
be a court not of record. Chambers 
v. Jennings, 7 Mod. 127. The eccle- 


* Acourt not of record could not 
punish contempt in its face by fine or 
imprisonment. The remedy was to 
eject the offender from the court 
room. McDermott v. Judges of British 
Guiana, L. R., 2 P. C. 841. The Court 


siastical courts could neither fine nor 
imprison, and were not courts of 
record. 3 Blackstone Comm. 101. 

5 Godfrey’s Case, 11 Co. 42; 2 
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A court was of record because it had the power to fine, not, as 
is sometimes supposed,' because it kept a written record of its 
proceedings. Such a record, as Mr. Bigelow has shown, was not 
always kept by courts of record. The term ‘‘record’’ did not 
anciently imply an enrollment, but meant the proof, though by 
parol, of anything that had transpired at a previous session of the 
court.2, All courts of record were created by act of parliament, 
letters-patent or prescription.? The power to fine, therefore, 
was derived from legislative or royal grant or from prescription. 
The king was entitled to all fines; but sometimes granted to 
particular jurisdictions the right to fines imposed for offenses 
therein. In the charter of 23 Henry 6, relating to the adminis- 
tration of justice in London, there was a grant of fines to that 
city. This would seem to explain the statement of an old 
author that ‘‘every court of record is the King’s Court, 
although the profits may be another’s.’’ ® 

The important consequence of a court being of record was 
the conclusiveness of its judgments. ‘* The record or memorial 
of the judges of the courts of record,’’ said Lord Coke, ‘* im- 
part in them such uncontrollable credit and verity, that they 
admit of no averment, plea or proof to the contrary, and if such 
a record be alleged, and if it pleaded that there is no such 
record, it shall be tried only by itself.’’* In the contest for 
supremacy waged by the common law jurisdiction against the 
equity and admiralty jurisdictions, the common law judges 
denied that any court not proceeding according to the course of 
the common law, or pursuant to statutory authority, although 
it had the power to fine, could be a court of record. 
The chancellor fined and imprisoned for breach of a decree ;’ 
the admiralty judges had power to fine and imprison for con- 
tempt in the face of -the court. But they proceeded accord- 


1 E. g., Freeman on Judgments, 1 Co. Inst. 260. 
Sec. 122. T Earl of Oxford’s Case, 1 Ch. Rep. 
2 Bigelow’s History of Procedure 1. The right to do so was at first 
in England, 299, 319. denied by the common law judges 
3 1 Bacon’s Abr. 559. (4 Co. Inst. 84); but it was upheld 
¢ Rex v. Mayor of London, 1C.M. on reference to the king. 1 Hallam’s 
&R.1. Const. Hist. 472. 
5 1 Bacon’s Abr. 559. Wood's Inst. 498. 
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ing to the civil law, and therefore a writ of error or certiorari 
would not lie from their proceedings to the common law courts. 
To have admitted that the courts of equity and the instance courts 
of admiralty were courts of record, and thereby to have accorded 
uncontrollable credit and verity to their decrees, would prac- 
tically have been to concede the validity of claims which were 
opposed as an unwarranted encroachment upon the common law 
jurisdiction. Accordingly it was held that these courts were 
not courts of record. Lord Coke said that while the court of 
chancery proceeding according to the course of the common law 
is a court of record, ‘‘ as to the proceedings by English bill in 
course of equity, it is no court of record, for therefrom no writ 
of error lieth.’’! In the answers of the common law judges to 
the complaint of the judges of the admiralty in 1611, Lord 
Coke said: ‘* The Court of Admiralty proceeding by the civil 
law is no court of record. * * * If an erroneous sentence 
be given by that court, no writ of error, but an appeal before 
certain delegates, doth lie, as it appeareth by the statute of 8 
Eliz. Reginae, Cap. 5, which proveth that it is no court of 
record.’’? 

The statement of Lord Coke that a court from which a writ 
of error would not lie, —that is to say, a court not proceeding 
according to the course of the common law,— was from that fact 
necessarily a court not of record, must be restricted in its appli- 
' cation to the cases of the courts of equity and admiralty con- 
cerning which it was made. It has been erroneously said by 
some judges and writers who have failed to note this limitation 
that procedure according to the course of the common law was 
an essential element of a court of record.* The Censors of the 
College of Physicians, who had power by statute to fine and 
imprison offenders for malpractice in physics, did not proceed 
according to the course of the common law, but were neverthe- 
less held to be judges of record. The Commissioners of Sewers 


13 Co. Inst. 71. In equity the man v. Somerset, 37 Me. 29; Snyder 
pleadings were in English, while at v. Wise, 10 Penn. 157. 
law they were in Latin. 4 Grenville v. College of Physicians, 
2 Benedict’s Admiralty, 3d Ed. 45. 12 Mod. 388; Groenvelt v. Bovill, 1 
3 1 Bouvier’s Law Dict. 384; Wood- Salk. 144, 200. 
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proceeded pursuant to statutory authority, but they had power 
to fine for the offense of setting up piles and stakes in great 
rivers,! and were held to be a court of record.” 

It is noticeable that where the question of encroachment upon 
their jurisdiction did not arise, the common law judges conceded 
to the decrees of courts proceeding according to the civil and 
ecclesiastical law, and not technically of record, the same degree 
of credit which was accorded to the judgments of courts tech- 
nically of record. This was true of the decrees of the Court of 
Admiralty, sitting not as an instance but as a prize court and 
proceeding according to the course of the admiralty and the law 
of nations.’ ‘* Prize or not prize’’ was a matter not triable at 
common law and cognizable only by the admiralty prize court. 
There was no conflict of jurisdiction here ; nothing in derogation 
of the common law. This was also as a rule true of the eccle- 
siastical courts which proceeded according to the civil and com- 
mon law, and moreover could neither fine nor imprison. Their 
jurisdiction was to a great extent exclusive, embracing matters 
not triable at the common law, and in such matters the common 
law judges accorded to their decisions full faith and credit when 
they acted within their jurisdiction.‘ The decrees of all modern 
judicial courts, it is believed, now command like respect. 

In Pennington v. Gibson,> Mr. Justice Daniel, speaking for 
the Supreme Court of the United States, said: ‘* We are aware 
that at one period courts of equity were said not to be courts of 


1 2 Shaw’s Justice, 187. 

2 Gregory’s Case, Sid. 145; Per 
Willes, J., in 19 C. B. [N. 8.] 497. 
Obviously, acourt, whatever its course 
of procedure, may be made a court of 
record by a statutory declaration to 
that effect. Thus, Lord Coke said of 
the Court of Wards and Liveries that 
albeit its proceedings were in English, 
it was a court of record, because the 
act of parliament creating it expressly 
provided that it should be such. 4 
Co. Inst. 200. In some of our States 
the Probate Court is declared by stat- 
ute or constitution to be a court of 


record. Mass. St. 1862, C. 68; N. H. 
Rev. Sts., C. 152, s. 19; Tebbets v. 
Tilton, 4 Fost. 124; Kimball v. Fisk, 
389 N. H. 110; Obio Const., Art. 4; 
Shrayer v. Richmond, 16 Ohio St. 455; 
Minn. Const., Art. 6, s. 7; Davis v. 
Hudson, 29 Minn. 27; Maine Rev. Sts., 
C. 63, 8. 1; Fowle v. Coe, 63 Me. 248. 

8 Le Caux v. Eden, Dougl. 595; 
Lindo v. Rodney, Dougl. 613. 

4 Packham’s Case, 6 Co. 19; Allen 
v. Dundas, 3 T. R. 60; 3 Blackstone 
Com. 101. 

5 16 How. 75. 
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record, and their decrees were not allowed to rank with judg- 
ments at law, with respect to the conflicting claims of creditors, 
or in the administration of estates, but those opinions, the fruits 
of jealousy in the old common lawyers, would now hardly be 
seriously urged, much less seriously admitted.’’ At the pres- 
ent day no distinction can be maintained between judicial courts 
of record and those not of record in the matter of the estoppel 
which concerns record evidence arising from enrollment and the 
conclusiveness of judgments generally. ‘* Strictly speaking, 
perhaps,’’ says Mr. Bigelow,' ‘* this estoppel may embrace only 
the effect of judgments of the domestic courts technically of 
record ; but it has in fact been extended so as to include judg- 
ments of all courts of justice, whether of record or not of 
record in the technical sense, and those of other States and 
countries.”’ 
ArtHur M. ALGER. 


TAUNTON, Mass. 


1 Bigelow on Estoppel, 33; Hallv. Hudson, 29 Minn. 27; Comyn’s Dig. 
Staples, 166 Mass., p. 400. Seeopin- Courts, p. 302. 
ion of Gilfillian, Ch. J., in Davis v. 
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NOTES. 


Tue Late Georce F. Danrortn. — The Hon. George F. Danforth, 
sometime a Judge of the Court of Appeals of the State of New York, 
died recently at his home in Rochester. He was born in Boston, Mass., 
July 15th, 1819, was a graduate of Union College, and began his law 
practice in Rochester, where he resided for fifty years and reached high 
eminence in his profession. In 1876 he was the Republican candidate 
for judge of the Court of Appeals of the State of New York, but was 
defeated by Robert Earl. Two years later he was again nominated for 
the same office and after being elected took his seat on the bench 
on January Ist, 1879. He retired by reason of the age limit ten years 
ago. He was a member of the judiciary commission of 1892, of which 
he was also chairman. 


‘Tue StrucGte Berween Trapes-Unionism aND Law anp ORDER IN 
Ipano. — The past year was marked by a severe struggle between the 


forces of law and order on the one side, and the trade union called the 
Miners’ Union in the State of Idaho on the other side. The Governor 
of the State, Steunenberg, himself a trade-unionist, did not hesitate to 
call upon the President when the insurrection passed beyond State con- 
troi; and the Supreme Court of Idaho has nobly stood up, under the 
most trying circumstances, for the enforcement of the law. A striker 
named Corcoran was tried and convicted of murder in the second degree, 
committed hy members of a mob of which he was one, and sentenced 
to a term of seventeen yearsimprisonment. He applied to the Supreme 
Court for relief by means of a writ of habeas corpus. The court, in 
refusing his petition, is reported to have said : — 

It seems to be one of the methods of this organization, known as the Miners’ 
Union, whenever an attempt is made to bring them to account for their unlaw- 
ful, barbarous and murderous acts, to at once commence an attack upon the 
legally constituted authorities, who are endeavoring to enforce and maintain 
the law, and by their false clamor seek to excite sympathy for the malefactors, 
and such action, by virtue of the recognized freedom of the press in this country, 
finds always an echo and too frequent indorsement with that portion of the 


press whose moral principles are governed and controlled by what is for their 
gain. 
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Thousands of miles from the scene of the transaction, they assume to judge 
and criticise. These leading journals of civilization hesitate not, upon other 
authority than the lurid reports of their scoop fiends, based upon the state- 
ments of known malefactors and their advocates and defenders, to assail in- 
discriminately the legally constituted authorities of a community and State for 

' their efforts to maintain the law and protect persons and property within their 
jurisdiction. In keeping with this custom and rule, both the executive and 
judiciary of the State have been assailed in terms of unmeasured vituperation 

for simply doing their duty under their oath of office. 


Tue LetreR 1n Wuich PRESIDENT WASHINGTON TENDERED THE 
APPOINTMENT OF ATTORNEY-GENERAL TO JOHN MarsHALL. — The Cor- 


poration Reporter, in its standing column headed ‘‘ John Marshall 
Day,’’ has the following : — 


We are indebted to Mr. E. C. Marshall, of Vernon Mills, Va., for a copy of 
the letter of August 26, 1795, wherein President Washington offered the office 
of Attorney-General of the United States to John Marshall, which, however, 
was declined by him. The original letter is in the possession of Mr. Marshall, 
who is a grandson of John Marshall. We are not aware that the letter has 
ever been published, and we hereby give its contents: — 


(Private.) 
PHILADELPHIA, 26th Aug., 1795. 

Dear Sir: — The office of Attorney-General of the United States has become 
vacant, by the death of Will Bradford, Esq. 

I take the earliest opportunity of asking if you will accept the appointment? 

The salary annexed thereto and the prospect of lucrative practice in this city, 
the present seat of the general government, must be as well known to you — 
better, perhaps— than they are to me; and therefore I shall say nothing con- 
cerning them. 

If your answer is in the affirmative, it will readily occur to you that no 
unnecessary time should be lost in repairing to this place. If, on the contrary, 
it should be in the negative (which would give me concern), it might be as weil 
to say nothing of this offer. But in either case, I pray you to give me an 
answer as promptly as you can. With esteem and regard, I am, dear sir, your 


humble servant, G. WASHINGTON. 
JOHN MARSHALL, Esq. 


Tue VenezveLtan Bounpary Awarp. —In his Annual Message to 
Congress, the President thus refers to this subject: — 


The International Commission of Arbitration, appointed under the Anglo- 
Venezuelan treaty of 1897, rendered an award on October 3 last, whereby the 
boundary line between Venezuela and British Guiana is determined, thus end- 
ing a controversy which has existed forthe greater part of the century. The 
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award, as to which the arbitrators were unanimous, while not meeting the ex- 
treme contention of either party, gives to Great Britain a large share of the 
interior territory in dispute and to Venezuela the entire mouth of the Orinoco, 
including Barima Point and the Caribbean littoral for some distance to the east- 
. ward. The decision appears to be equally satisfactory to both parties. 


While this award may be equally satisfactory to both parties, it is to 
be observed that it was, on its face, a compromise. This fact will tend 
to discourage the submission of such controversies to arbitration in the 
future. The understanding has been and is that arbitrators in these, 
and in other cases, sit as judges, and not as politicians; but when they 
trade off sovereign rights by way of compromise can it be that they are 
acting judicially? Does not such a proceeding deserve all the odium 
which attaches to the compromise verdicts of juries? However, it all 
depends upon the terms of the submission. If the treaty by which the 
submission is made allows the arbitrators to compromise their differ- 
ences, then that ends all objection and caviling : the result then depends 
upon which of the arbitrators is the strongest — which has the greatest 
power of hypnotism to coerce the others to surrender their judgments 
to his. But will any self-respecting nation submit a question of sover- 
eign right to a board of judges empowered to trade and dicker with 
their opinions in making up their final judgment? In this particular 
ease, however, it would clearly have been a gain to civilization if En- 
gland had got all the disputed territory. Events in Venezuela which 
immediately followed this award have abundantly proved this. 

No doubt Venezuela feels that to be pleased with such a result, at 
least outwardly, will snatch some of the victory from her great 
antagonist. 


“ The robbed that smiles steals something from the thief; 
He robs himself who spends a bootless grief.’’ 


WorkinG oF THE Unitep States Supreme Court. — Mr. Justice 
Brewer, of the Supreme Court of the United States, in an article in the 


Kansas City Lawyer, gives an interesting insight into the workings of 
that great court, as follows: — 


Let me give an insight into the way business is transacted in this court. 
Five days, as I have said, are given each week to the hearing of arguments, the 
court convening at 12 and adjourning as promptly at 4, and these hours are 
fully occupied by argument of counsel. Everything is placed before us in 
print, records and briefs, each justice having a copy. On Saturday we meet 
for consultation, and the cases argued during the week are brought up for dis- 
cussion. Each justice is expected to have made full examination of each 
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record and the questions involved before that time, and if any one has not done 
so the consideration is postponed one week or until all are ready. As to the 
vigor and earnestness of these discussions I can only say that I have never 
known apything to equal them. Ofttimes cases are continued from Saturday 
to Saturday for further discussion and consideration. When discussion is at 
an end the roll is called and a vote taken. Each justice is entitled to a book 
in which is entered on each page under a blank space for writing the title of a 
case, the names of all the justices, by means of which he may, if he desires, 
keep the vote of every justice in every case. I can, by turning back to the 
books which I possess, ascertain the vote of every justice in every case. that 
has been considered and determined since I have been on the bench. It often 
happens that differences of opinion which are indicated by ‘the vote do not 
appear in the result as announced from the bench, for they who in fact dissent 
do not consider that question of sufficient importance to publicly record such 
dissent. Saturday night, the chief justice, to whom is assigned the duty of 
distributing the cases among the justices, sends around a slip showing what 
cases he has assigned to each justice for the writing of the opinion of the 
court. This duty of assigning the cases isa most delicate one,and could, if 
unwisely discharged, provoke no little irritation. To the great credit of the 
present chief justice be it said that no one could be more fair and wise than he 
in such distribution. Up to the time of receiving this slip no one knows what 
cases he will be called upon to prepare the opinion in. Thereafter, at such 
time as he has at his command, outside of the hours of session, he writes the 
opinion. When written it is sent to the printer; nine copies are stricken off, 
one given to each of the justices, by whom it is examined, criticised and 
returned to the writer. After this it is again brought up in conference; the 
suggestions and criticisms are considered and approved, or rejected. These 
criticisms run both to the matter of argument and style, things omitted and 
things inserted, and ofttimes the corrections are so far-reaching that the opin- 
ion as finally announced bears little resemblance to the one originally prepared. 
When upon this action the opinion has been placed in such form as is accept- 
able to the majority it is ready to be announced on the succeeding Monday 
morning. 


Wuen Dogs tHE TwentietH Century Commence? — Many of the lay 
publications, and even the law journals, have fallen into heated dis- 
cussions on this question. We recently read a discussion of it in one of 
the leading legal publications of Germany. It is strange that, like 
questions in theology, in medicine, and even in science, a mere ques- 
tion of counting on one’s fingers can evoke such stupid wranglings. 
The question would possibly be unworthy of attention if a learned pro- 
fessor of astronomy in the University of Chicago had not publicly taken 
the position that the twentieth century commences on the first of Janu- 
ary, 1900. The first century began with the first day of the year 1, 
and ended — not with the last day of the year 99, for that completed 
the span of ninety-nine years only, but ended with the last day of the 
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year 100, which completed the span of one hundred years. So the 
second century began with the first day of the year 101, and ended 
with the last day of the year 200. And soon through each succeeding 
century. The close of the year 1899 does not complete the span of 
nineteen centuries ; one more year is necessary to that, and consequently 
that year belongs to the nineteenth century. The twentieth century 
begins with the year 1901, just as the first century began with the year 
1, and just as the second century began with the year 101. In order 
to vindicate the count of the Chicago professor, you must antedate 
each year by one, from the beginning to the end of the Christian era, 
and in order to dothat you must commence with the year 0. That 
will fix it. If the Chicago professor will antedate the count and begin 
with the year 0, he can bring his calculations out all right and vindi- 
cate his conclusion that the year 1900 is the first year of the twentieth 
century. If the astronomy of this brilliant star-gazer and interrogation 
point is no more accurate than his capacity to count on his fingers, it 
would make Tycho Brahe turn over in his coffin. 


"Tae Late Steruen C. Betts, a Mover Law Liprarian. — Stephen 
C. Betts, for thirty-seven years librarian of the Law Library in Brook- 
lyn, died suddenly on August 28th, 1899. 

It has sometimes been remarked that our profession, in its various 
departments and activities, affords scope to a great variety of talents 
and faculties, — judicial, forensic, and scholastic, — as well as to those 
which are often too exclusively called practical, and that a man fairly 
and even richly equipped with all of these may yet be pre-eminent in 
one. Of this we have many illustrations from most of the fields of 
legal activity, but very few from that field in which was passed the life 
of Stephen C. Betts. He was more than an ideal law librarian, for all 
whose privilege it was to know him, will, we believe, declare, that theit 
ideal of a law librarian has been formed largely upon what he was. 

The Law Library in Brooklyn is neither a public library, a judiciary 
library, nor a bar association library, but in a manner partakes of the 
characteristics of all of these. At present the third largest in the State 
of New York, and located, almost ever since its inception, in the 
Court House of the county which is the second in the State in popula- 
tion, few, if any, legal armories in the State or in the country are 
drawn upon more largely, more constantly, or for contests of greater 
moment. Its beginnings, like the beginnings of most great things, 
were small. In the year 1850, a few lawyers practicing in Brooklyn, 
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chief among whom was the late John P. Rolfe, combined to purchase 
a set of United States Reports and the earlier reports of their own 
State. They incorporated under the old library act of 1796, placed 
their books in a vacant room in the City Hall, and engaged a clerk in 
the Register’s Office, at a salary of two hundred dollars per year, to 
take care of them as best he could in his spare moments. Gradually 
the books increased in number, and the incorporators dared to think of 
having all the American and English reports and statutes. They 
obtained from the authorities a room of moderate size in the Court 
House, and in 1862, they installed Stephen C. Betts, a lawyer who had 
been in practice but a few years, as librarian. He entered upon his 
duties with a grasp of the situation, of the possibilities and proper 
scope of the library, greater, we believe, than that then held by any of 
his associates; with an enthusiastic devotion to its interests, with a 
solid foundation of legal learning, with an instinctive knowledge of 
human nature; and this grasp ever broadened, this devotion never 
flagged, this learning continually grew, this knowledge of human nature 
ever deepened, through all the years of his service. 

In 1887, through the construction of the Hall of Records adjoining 
the Court House, the Register’s office was vacated, and the opportunity 
was seized to remove the library into larger, lighter, and fitter quarters. 
The room, however, required almost complete reconstruction to adapt 
it to its new uses, and the alterations, from the general plan down to 
the minutest appointments, were designed entirely by Mr. Betts, who 
himself sketched out his ideas, and availed himself of the services of a 
professional architect only to reduce those ideas to technical exactness. 
How well he succeeded, all who enter that noble apartment, all who use, 
or shall ever use, the volumes therein contained, can testify. To each 
of them we need only say, ‘‘ Si quaeris monumentum circumspice.’’ 

We have said that there was no limit to Mr. Betts’ devotion to his 
especial calling. Not satisfied with the library’s mere acquisition and 
arrangement of books, he from an early period commenced, and caused 
to be continued, a system of annotating leading cases with memoranda 
of later decisions and of articles in the legal journals, a system which 
multiplies the intrinsic value of the library, and tends to minimize the 
labor of those usiag it. Nor did he stop here. Never did a member 
of the library ask him where to find this or that which his own research 
had failed to light upon, without having Mr. Betts either tell him at 
once exactly where it was to be found, or else take up the search him- 
self, and by his instinctive and unnerring judgment, locate its object. 
The assistance which he thus rendered to the judges was inca'culable. 
With regard to the aid which he thus gave to practitioners, the only 
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criticism which could be passed was that he perhaps made research too 
easy for those inclined to intellectual indolence. 
Many will think of a law librarian as a mere bookworm. But Mr. 
- Betts, though living among books, was anything but that. Never 
was there a more genial companion, a more magnetic associate, a 
truer friend — or, if we may speak of the sanctities of domestic life, 
a more devoted husband, or a more proud and tender father. Delight- 
ing in out-door life, and reveling in noble scenery, he shared the pedes- 
trian excursions of his sons, and brought back in his retentive momory 
and imparted with his graceful diction, impressions whose distinctness 
vied with those of photography. Of hisexcellent wife, who preceded him 
to the grave by fifteen years, he never spoke except to intimate friends, 
and never tothem without thedeepestfeeling. Except wheninthelibrary, 
he lived among and for his children, as it were growing up again as 
one of them, and was rewarded by the filial attachment and gratitude 
of five noble and amiable minds. His only daughter, indeed, has since 
died of grief occasioned by his death. He died as he would have 
wished to die, in the harness, in the full perfection of all his powers, 
in the full tide of useful activity, in the full enjoyment of life. 
“*O strong soul, by what shore 
Tarriest thou now? For that force 
Surely has not been left vain; 
Somewhere, surely, afar, 
In the sounding labor-house vast 
Of being, is practiced that strength, 
Zealous, beneficent, firm; 
Yes, in some far-shining sphere 
Conscious or not of the past, 
Still thou performest the word 
Of the Spirit in whom thou dost live, 
Prompt, unwearied as here; 
* * * This was thy work, 
This was thy life, upon earth.” 


Tue AoTiIon OF THE House oF REPRESENTATIVES WITH REFERENCE TO 
Roserts. — The people of the State of Utah elected Mr. Roberts to be 
their representative in the lower House of Congress. They had an 
absolute right to send a representative to Congress and to be repre- 
sented by him in that body until he should be expelled for some just 
or adequate cause, — provided always they sent as such representative 
a man filling the constitutional requirements, Those requirements, 
negatively expressed, and none other, are the following: ** No person 
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shall be a representative who shall not have attained to the age of 
twenty-five years, and have been seven years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that State 
in which he shall be chosen.’’! 

As Mr. Roberts admittedly possessed all these qualifications, it was 
the right of the people of the State of Utah, and it was his right, that 
he should be allowed to take the oath as a member of the House of Rep- 
resentatives. The only other provisions of the Constitution which seem 
to bear upon the question are the following: ‘‘ Each House shall be the 
judge of the elections, returns, and qualifications of itsown members.’’ ? 
This was plainly intended to lodge in each House of Congress the 
exclusive right to judge whether any person claiming to be elected to 
such House was so elected, to pass upon the validity of the election 
returns under which any seat in the House is claimed, and to determine 
whether or not the member purporting to be elected and claiming a 
seat, possesses the qualifications named in the Constitution. Then, in 
the next clause, there is granted an unlimited power of expulsion in the 
following language: ‘‘ Each House may determine the rules of its pro- 
ceedings, punish its members for disorderly behavior, and, with the 
concurrence of two-thirds, expel a member.’’* Plainly, the effect of 
these two clauses is that no other department of the government, 
neither the executive nor the judicial, can have any voice in determin- 
ing who has been duly elected to either House of Congress, whether the 
returns of such elections are valid, and whether the member possesses 
the qualifications named in the Constitution; and, moreover, whether 
the member has committed such an act as warrants his expulsion. 
Whatever either House may see fit to do in such a matter is not subject 
to revision, much less to coercion, by any other branch of the govern- 
ment. It was plainly intended by these provisions to preserve the 
absolute independence of the two Houses of Congress in this regard. 

The question is, therefore, not what the House has the power to do, 
but what it ought decently and in order todo. Plainly, when a mem- 
ber presents himself with the proper credentials, and he admittedly 
possesses the qualifications named in the Constitution, it is his right to 
be admitted tomembership. Then, if it shall be made to appear that, for 
any reason, he is not fit to be a member, there ought to be an orderly 
trial of the fact, and the House ought not to exercise its power of 
expulsion until ‘here bas been such a trial of the fact. And while each 


1 Const. U. 8., Art. 1, Sec. 2, 3 Const. U. 8., Art. 1, Sec. 5, 
Clause 2. Clause 2. 

2 Const. U. S., Art. 1, Sec. 5, 
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House is undoubtedly absolutely independent of the other House, or of 
either of the other branches of the government, yet in exercising its 
functions it ought not to proceed to expel a member for an offense 
which has not been previously ascertained by law to be an offense 
which renders him unfit to bea member of the House. Mr. Roberts 
is reputed to be living in a state of polygamy with three women. This 
is contrary to good morals and to the Constitution and statute law of 
Utah. But there is no act of Congress which denounces that as a 
ground for depriving a man, sent by the people of a representative 
district ef a State, to the House of Representatives, of his seat; nor of 
disfranchising the people of that district of their right of representa- 
tion in Congress. The case of Kilbourn v. Thompson establishes the 
principle which ought to govern a case of this kind. The exercise of a 
loose discretion by either House of Congress in expelling its own 
members and thereby disfranchising in that House a portion of the 
people of the United States, is an offense against all ideas of American 
justice. Such an expulsion for the commission of an offense not pre- 
viously ascertained by law to be an offense deserving of expulsion, is 
in the nature of the execution of an ex post facto law — a decision which 
creates an offense, tries the offender, and delivers execution at a single 
stroke. It is within the memory of men still living that men have been 
expelled from Congress for political reasons only. Senator Cocke, one 
of the first senators from the State of Tennessee, was expelled from 
that body on political grounds—as the writer now remembers — and 
Andrew Jackson was appointed in his stead. Joshua R. Giddings was 
two or three times expelled from the House of Representatives, for 
the offense of being an Abolitionist, and was each time re-elected and 
sent back by his constituents. Who regards that as an offense now? 

The more this question is turned around and examined from the 
standpoint of legal and political sense, the worse the action of the 
House, in refusing to allow Mr. Roberts to be sworn in, appears. It 
can safely be affirmed that it was never intended by the framers of the 
Constitution to allow a majority of either House, by the mere act of 
expelling the minority, to disfranchise States of their representation in 
Congress. If the existence of the power be admitted, then a party in 
the House of Representatives having a majority of one, which it is 
liable to lose by death or by the defection of a single member, can 
entrench that majority in power by the mere act of expelling members 
of the minority, one by one. Nay, more: If the power to expel for 
disqualifications other than those named in the Constitution be con- 
ceded, it can be exercised without limit at the mere discretion of a bare 
and tottering majority, and that majority can expel the entire minority, 
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one by one; and who can call their power to account? It is true that 
such a proceeding would, and ought to produce a revolution; and yet 
there is no difference in principle between the expulsion of the 
entire minority upon grounds not mentioned in the Constitution, and 
not previously ascertained by any law, and the expulsion of a single 
member upon such grounds. The Constitution having prescribed the 
qualifications of members of the House of Representatives, that body 
cannot rightfully add any other qualifications, nor refuge to a member 
the right to take his oath of office because it is charged that he possesses 
some moral disqualification. If every member of the American House 
of Representatives were expelled because he possessed some moral dis- 
qualification, where would the House be? How numerous would its 
membership be? The power to expel, given in the Constitution, is 
manifestly intended to be limited to expulsions for some infraction of 
the rules of the House, or some misconduct as a member of the House. 
Clearly it does not clothe the Congress, at least a single House of it, 
with the rightful power to add to the qualifications of members of 
such House elements not named in the Constitution. 

The more this business is looked at, the more plainly it appears that 
the majority of the House of Representatives have yielded to a spasm 
of gush started by preachers and women, and that they have set a prece- 
dent which may return to plague the inventors. 


A Feperat Juper Burnep in Evrrig . 2 Sentencunc A Lapor 
Lgaper TO Jaw. — A press dispatch from Fort Scott, Kansas, dated 
November 30, 1899, says:— 


Judge John A. Williams of the Federal court, who sentenced National Com- 
mitteeman Reese of the United Mine Workers of America to ninety days in 
prison for his participation in the Kansas coul miners’ strike, was burned in 
effigy in the streets of Pittsburg, Kan., this afternoon in a remarkable demon- 
stration by the striking miners. A crowd of the 3,500 strikers and many of 
the men employed in union mines assembled on the main business street and 
marched through the town carrying banners and cartoons burlesquing the 
court in ridiculous ways. At the head of the procession was carried a large 
crayon portrait of the gray-haired judge, and following it closely was a crude 
box coffin carried by six strikers. When a certain spot was reached the 
column divided and halted, and amid loud shouts of derision the coffin and 
the picture were burned. 

Reese, who is in jail here, heard reports of the demonstration with con- 
siderable satisfaction. He is receiving telegrams of sympathy and congratu- 
lations from labor leaders all over the country. The most remarkable among 
these is one from G. C. Clemens, the Kansas Socalist, who has just retired 


from a position of Supreme Court reporter. He says: ‘‘ Congratulation. 
When slavery is on the bench freedom’s place of honor is in the prisoners’ 
dock.” 


Judge Williams will probably survive this demonstration. Espe- 
- cially will he survive the congratulations of the erratic Mr. Clemens. 
We have not had the opportunity of looking into the proceeding 
which resulted in the sentence of National Committeeman Reese, but 
the chances are a thousand to one that it was for engineering a ‘‘ boy- 
cott’’ against the business of a man or a corporation with whom he 
had no contractual relations. The chances are a thousand to one that 
he and the men whose leader he was said to the proprietor or proprie- 
tors of the mine or mines whose employés had struck: ‘‘ Unless you 
run your business according to our rules, we will ruin it and you with 
it. Our rules are sovereign legislation which you must obey. Neither 
the Constitution of Kansas nor that of the United States imposes any 
restrictions upon us, as it does upon other legislative bodies. You 
cannot have any damages against us for destroying you, for we are en- 
trenched behind an impregnable barrier of insolvency. You cannot 
get redress against us in actions at law, by reason of our numbers. 
We will swarm around you thicker than a cloud of Kansas grasshop- 
pers —thicker than the flies and lice of Egypt. We will follow you 
everywhere; we will assail you at every time and in every place. We 
es ‘ Light armed or heavy, sharp, smooth, swift or slow, 


‘Swarm populous, unnumbered as the sands 
‘Of Barca, or Cyrene’s torrid soil.’ 


‘¢The laws of our country impose no restraint upon us, for we are 
above those laws. Ifany judge attempts to enforce those laws against 
us, we will insult his judgments and burn him in effigy. We will rule 
or ruin, though it should involve our country in confusion. We are 
the hideous skull and cross-bones of free institutions, the death’s head 
of Anarchy.’’ 


Insunction TO Enrorce THE Ricut To Sex a Corpse. — The extent 
to which the writ of injunction is extending its usefulness beyond the 
mere protection of property rights is illustrated by a press dispatch 
from Lincoln, Nebraska, dated December 9, 1899, to the effect that 
Mrs. Anna King, widow of a young business man who died on Thurs- 
day, secured an order from the court enjoining her husband’s parents 
from preventing her from looking upon his dead body and from remov- 
ing it to Illinois. The couple were estranged some monthsago. King 
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sued for divorce, but his wife resisted, saying she loved him still and 
would join him if he would not insist upon their living with his par- 
ents. The court decided in her favor, but the excitement of the trial 
was too much for King, predisposed to heart trouble, and he died. His 
parents refused at the funeral to permit his widow to enter the house, 
and at the church the undertaker, acting under their instructions, 
declined to allow her to look upon his dead face. 


Corrricut Reports or Pusiic Speecnes. — The Chancery Divis- 
ion of the High Court of Justice in England lately decided that the 
proprietor of a newspaper has a copyright in the reports of public 
speeches which it causes to be made and which it prints. The plaintiff 
was the proprietor of the Times, of London, and the speeches were 
those of Lord Rosebery. This decision was lately reversed by the 
Court of Appeal. The original decision was based upon the idea that 
the proprietor of the newspaper reporting the speech acquired a copy- 
right in the form in which it was dressed up. This view was repudi- 
ated by the Court of Appeal, on the ground that a correct report of 
a speech could only assume the form of words used by the speaker, 
and that there was in those words no subject of copyright, full pub- 
licity having been made by the speaker before the publication in the 
newspaper. The Times has, it is said, appealed the case to the House 
of Lords. 


ATTORNEY-GENERAL GRIGGS ON THE INADEQUATE SALARIES OF THE 
Feperat Jupces. — On the subject of judicial salaries Attorney-Gen- 
eral Griggs, in his annual report to Congress, says :— 


The judges of the United States Supreme Court and the Circuit and Dis- 
trict courts are inadequately compensated. The same is true of those of the 
Court of Claims. I believe that an increase of the salary of the Chief Justice 
and associate justices of the Supreme Court to $20,000 a year, of the Circuit 
Court judges to $10,000, and the district judges to $7,500 a year would bea 
simple measure of justice, and approved by every just-minded citizen. 


On this subject nearly all lawyers will agree with the Attorney-Gen- 
eral. In a few remote and sparsely populated districts the Federal 
District Judges get, in some cases, more than they earn, and more 
than they ever did or could earn while practicing at the bar. But in 
the districts which embrace the great cities, the case is entirely 
reversed. In the city of New York, for example, where the cost of 
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living is twice as great as it is in some of the remote Federal districts, 
the Circuit Judges get but $6,000 a year, and the District Judges but 
$5,000 a year. At the same time the spectacle is seen of the boss- 
made State Judges, many of them of far inferior ability and standing 
~ to the Federal judges, getting $17,500 a year. How a judge, in that 
part of the city of New York called the Borough of Manhattan, can 
live and support a family in decent frugality, having reference to the 
requirements of his rank and station, on $5,000 a year, passes human 
understanding. It is true that there is an advantage in a permanent 
tenure of the office; and, where the incumbent has other sources of 
income, the office even at a small salary, is one to be coveted. On this 
matter of judicial salaries the practice of different countries differs 
greatly. No doubt, England leads in the respect which she pays to 
her judiciary. The salary and perquisites of her Lord Chancellor are 
understood to be about $50,000 a year, of her Lord Chief Justice about 
$40,000, and of what were once called her puisne judges, the members 
of her High Court of Justice, about $20,000. On the contrary, if we 
cross over into France, it is said that the members of the Court of 
Cassation, the highest court in the Republic, get no more than about 
$2,500 a year of American money, and that judicial salaries in Germany 
are still smaller. The great importance and influence of the judicial 
establishment in England is no doubt due to the fact that the judges of 
the highest rank receive patents of nobility, while those of the middle 
rank are generally knighted; and all are paid such salaries as place 
them entirely above want and make them independent. 


Tue Divine Rieut or Kines. —The energetic: young man whose 
lot is to be the Emperor of the greatest military power in Europe, com- 
manding, it is said, twenty army corps, recently wrote the following in 
a book published at Leipsic, under the title ‘‘ The Golden Book of the 
German People at the Turn of the Century ’’ — 


“From God’s grace comes the king, therefore he is responsible to the 
Lord alone. He must choose his way and his action from this standpoint 
alone. This awful, heavy responsibility, which the king bears for his people, 
gives him also a right to loyal codperation on the part of his subjects. 
Therefore, every one among the people must be filled with the conviction that 
he is personally responsible with him for the welfare of the Fatherland. 

‘“‘ WILHELM, I. R.”’ 


This kind of thought, put into action, suppressed the House of 
Stuart, deprived the monarchs of England of all save the semblance of 
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power, and made England, to all intents and purposes, a republic. It 
is strange that the grandson of the Queen of England should be uttering 
sentiments which perished in England two hundred years ago, and 
which would now, in that country, be regarded as mere twaddle if 
coming from any person not high in authority and in public responsi- 
bility. Even Shakespeare, three hundred years ago, had a better con- 
ception of the office of king than the Emperor of Germany now has. 
The Emperor declares that the King ‘‘is responsible to the Lord 
alone ’’ — which can only mean that he is responsible to himself alone. 

Shakespeare on the other hand says that: — 


‘¢ Kings are put in trust for all mankind.” 


A lawyer would regard the conception of a trustee not being respon- 
sible to his cestui que trust as the very height of absurdity. 


Joun Marsnaty’s Dar. — One of the proposals which was taken up 
at the last meeting of the American Bar Association and put through 
without any dissent, was the proposition to have the 4th of March, 
1901, the same being the one hundredth anniversary of the day when 
John Marshall took his seat on the Supreme Bench of the United States, 
as Chief Justice, celebrated with appropriate ceremonials in Congress, 
in the courts, in the public schools, etc., as John Marshall’s Day. The 
movement was started by Hon. Adolph Moses, of Chicago, editor of 
the National Corporation Reporter. He introduced a resolution to this 
effect in the Bar Association of Illinois, which met in July last at 
Chicago. It was carried unanimously, and a committee was appointed, 
with Mr. Moses at its head, to present it to the American Bar Asso- 
ciation. This was done; the matter was referred by the Association to 
a committee, which unanimously reported in favor of the project, and 

the Association adopted the report without any dissen . 

It was not necessary for members voting in favor of it to approve all 
the work of Chief Justice Marshall. It was sufficient for them to con- 
sider that his services in settling a sound interpretation of the Federal 
Constitution were very great; and that the single principle formulated 
by him that the General Government necessarily acts directly upon the 
people, and not mediately through the States, and does not depend in any 
measure upon the action or consent of the States, for the exercise of its 
powers, did much toward making us the great homogeneous nation that 
we really are. But in the ceremonials and addresses which this cele- 
bration will call forth, the work of Chief Justice Marshall will not 
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wholly pass without challenge. Such decisions as Marbury v. Madison, 
where, with no case before the court, he delivered dicta which involved 
an unjustifiable assault by the judiciary upon the executive branch of 
the government; Fletcher v. Peck, where the provision of the Federal 
‘Constitution that no State shall pass any law impairing the obligation 
of contracts, was held to embrace those contracts which consist of 
public grants made by State legislatures,—an interpretation not 
dreamed of by the framers of the Constitution, and one which, if fore- 
seen, would have prevented its ratification; Dartmouth College v. 
Woodward, where this doctrine was reaffirmed, with the result of put- 
ting private corporations above the sovereign States which had created 
them —the creature above the creator ; — and other of his judgments 
which might be named, need not be approved, in order to concur in 
the view that his services to his country were so great as to demand a 
centennial celebration. A cynic might say that it was appropriate 
that a movement for such a celebration should be inaugurated by the 
editor of a journal devoted to the law of corporations; and he might 
add that even if the lawyers who admire Jefferson more than they 
admire Marshall stand aloof, there will still be enough left among the 
attorneys of corporations and monopolistic trusts, to raise a great 
eackle on March 4, 1901. 


Is tHE CHARACTER OF THE Bar DeterroratnG?.— An old and distin- 
guished lawyer in one of our Western cities, writes to us this: ‘* In this 
city, within the past thirty years, the character of the bar and the admin- 
istration of the law have been deplorably lowered. A man wants an 
army of touts and a newspaper to secure business. The Supreme 
Court is recruiting an army of pigmies, who grab and ruin litigation, 
and who debase politics.’” The same correspondent adds — we biush 
to say it—this: ‘‘ The Amertcan Law Review is conspicuously the 
best law journal in the United States, and it is not surpassed in England. 
I read every line it contains. It is independent, fairly presents both 
sides of great questions, and is evidently beyond any corporate or other 
influence.’’ 


A ProposaL FoR THE Formation or Nationa Trusts. — In the in- 
vestigation which is being prosecuted by the special committee of Con- 
gress on the subject of trusts, called the Industrial Commission, Mr. 
John D. Archbold, Vice-President of the Standard Oil Company, 
made a very remarkable speech. He denied eategorically that the 
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Standard Oil Company had endeavored to buy up the Pure Oil Com- 
pany, but on the contrary, averred that the latter company had en- 
deavored to sell out to the Standard Company. He also denied that 
the Standard Oil Company had ever burned its books, or had received 
secret rebates from transportation companies, or any favors whatever 
in the way of discrimination; and he denied the charges of bribery 
made by Attorney-General Monnet, of Ohio. But what was most in- 
teresting in his statement was the fact that he not only defended the 
growth of the industrial trust, but proposed that the general govern- 
ment should take them under its wing. He is reported to have said :— 


Trusts or, speaking correctly, large corporations, are the necessary, indeed 
the irresistible result of our rapidly growing commerce. In adopting them we 
are but following the example of that greatest of all commercial nations, En- 
gland, under whose commercial charters capitalization and scope are practically 
unlimited. Any legislative restrictions imposed here would operate alone to 
the benefit of foreign commercial competitors. 

The claim that such restriction would help the weak and incompetent of our 
own country as against the strong and aggressive is too puerile to call for seri- 
ous answer. I speak to-day especially in defense of the aggregation of capital 
and experience in the petroleum business, on the ground of its absolute neces- 
sity for the successful development and promotion of that business. 

I am here to defend the Standard Oil Company organization also on economic 
and ethical grounds. Not to indulge in undue length I will lay down a number 
of leading propositions in support of my position which may serve as texts for 
an extended discussion, if you should so desire. 

The early years of the petroleum industry were marked by a chaotic and 
crude condition in all branches of trade, namely, the production, manufacture, 
transportation, and marketing, and the average quality of the refined products 
was inferior and unsatisfactory. The advent of the Standard Oil Company 
aggregation changed this entirely. 

It brought to the business ample capital and combined into effective work- 
ing shape the best possible talent in all branches of the business. It greatly 
reduced costs. It supplanted old and inferior methods and refineries with the 
newest and most progressive methods, and most perfectly equipped and favor- 
ably located refineries. 

It inaugurated new systems of transportation, which not only gave to the 
producer the best service at reduced cost, but a daily continuing cash market 
for his product on a basis of the best price obtainable in the world’s markets. 
Further, it reached out and occupied the markets of the world for American 
petroleum. 

Individual efforts could not have accomplished any such herculean task in 
many times the same period, and, indeed, the efforts of the Standard Oil Com- 
pany were none too quickly made. If there had been as prompt and energetic 
action on the part of the Russian oil industry, as was taken by the Standard 
Oil Company, the Russians would have dominated many of the world’s markets, 
which have been made to inure so iargely to the benefit of the American oil 
industry. 
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Later in the history of the trade Russia and other oil-producing countries 
have followed in the footsteps of the Standard Oil Company in the general 
markets of the world, and I hand you now a statement, partial in character, of 
the oil companies in Russia, the Dutch East Indies, Galicia, Japan, and other 
countries, which will give you some faint idea of the menace which even now 
‘threatens the American oil industry; and when you reflect, gentlemen, that 
there has been brought into this country in the past thirty years from the 
exportation of petroleum and its products nearly fifteen hundred millions of 
dollars, you will appreciate the importance of this subject. 

It has been most beneficial in its effect onlabor. There could be no stronger 
evidence that the labor involved in its vast operations has been well paid and 
contented than lies in the statement that for more than a quarter of a century 
since the Standard Oil Company began its operations it has scarcely had a 
serious strike of any kind among any.branch of its employés, one or two 
temporary strikes among some special classes of workmen in sympathy with 
other labor organizations who were striking, constituting the whole disturb- 
ances. Indeed, it is not too much to say that to the loyalty, zeal, and intelli- 
gence of its vast army of about 35,000 employés the company is largely indebted 
for its strength and efficiency. 

The outcry, gentlemen, against corporations does not come from the great, 
busy, industrial classes, but from impractical sentimentalists, yellow journals, 
and political demagogues — from the Jatter, perhaps, more than any other. It 
is a veritable attack on thrift and prosperity. 

If you should ask me, gentlemen, what legislation can be proposed to improve 
the present condition, I answer that the next great, and, to my mind, inevitable, 
step of progress in the direction of our commercial development lies in national 
or Federal corporations. 

If such corporations should be made possible under such fair restrictions 
and provisions as should rightly attach to them, any branch of business could 
be freely entered upon by all comers, and the talk of monopoly would be for- 
ever done away with. Our present system of State corporations, almost as 
varied in their provisions as the number of States, is vexatious alike to the 
business community and to the authorities of the various States. 

Such Federal action need not take away from the State its right to taxation 
or police regulation, but would make it possible for business organizations to 
know the general terms on which they could conduct their business in the 
country at large. Lack of uniformity in the laws of the various States, as 
affecting business corporations, is one of the most vexatious features attending 
the business life of any great corporation. 


AmericaAN Orators anp Oratory — Everett, Wesster, 
Crar. — Colonel Thomas Wentworth Higginson has recently delivered 
a course of lectures before the Lowell Institute in Boston, under this 
general title. In one lecture he considered the orators of the Puritan 
period; in another those of the Revolutionary period; and then he 
came to a period when, after separating from European influences, we 
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joined ourselves to European influences again in the form of culture, 
when two or three young Americans, largely Bostonians, simply by 
taking a course of study in Germany and bringing back its fruits, 
gave us for the first time what may be called culture in the ordinary 
sense, literary culture as distinct from the more immediately important 
training given by the pioneering life in the first period and by the 
Revolutionary contest in the second period. He calls this transition 
period the academic period, the leader of which was Edward Everett. 
Of him he says: — 

‘*The leader of the transition was that very eminent Bostonian, 
Edward Everett. His memory is enveloped always with a certain 
atmosphere of coldness, which impaired the absorbing admiration he 
at one time received. It may be said truly of him what I have heard 
said of but one living American, and that by one of the most accom- 
plished of living Americans, Mr. Howells, who said: ‘ Mr. So-and-so 
interests me because he is the only man I have ever personally met 
for whom cuitivation seems to me to have done its utmost to have 
brought out all the original material permitted.’ 

‘*He graduated from Harvard at seventeen, the first scholar in his 
class; at eighteen he was a tutor at Harvard; at nineteen he was an 
ordained clergyman in Boston, and the most popular one; a few years 
later he became Greek professor, and afterward he went through the 
whole range of public positions accessible to an American. So marked 
a name as Edward Everett is already fading away into obscurity, but 
for a time it seemed to be the only American name which represented 
America’s high-water mark of culture. And when, in 1817, or 
thereabouts, Mr. Everett, Mr. Cogswell, Mr. Ticknor, and afterward 
Mr. Bancroft went to study in German univerities, we have Everett’s 
distinct statement that, in his opinion, the English universities had at 
that time almost nothing to teach us, but the German universities had 
everything. On citing that statement to eminent Oxford men, I have 
heard it admitted by them that the fact was essentially so. We must 
never forget what German culture did for us at that early period in 
transforming our universities, and when Edward Everett came back 
here it was to exercise enormous and beneficent influence. Many of 
you know the kind of charm which he contributed to American 
oratory — the charm or training, of precision, of wide knowledge and 
definite qualities, stopping short always of the charm of original thought 
or of inspiring flame. Those he never had.’’ 

Commenting upon Everett’s florid style of oratory, he said: — 
‘* There we have touched incidentally the weak point of Edward 
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verett and of the training of the period. Everett himself recognized 
it. He said: ‘We, at that early period, had been trained on Dr. 
Johnson, Gibbon, and even Burke, and we all had a tendency to a too 
florid style.’ 

‘‘To me the memory of Edward Everett is very dear. There was 
something superb in this dignified, high-bred, calm, reticent, accom- 
plished person, who had been among the scholars of Europe, and held 
his own with them when he went in later years as minister to England, 
selected by Webster because he was the only man in America who knew 
as much English history as Macaulay. 

‘* It was true through life of another of the great trio of excellent 
orators, Mr. Choate, and we know Mr. Webster stated that it was also 
true of himself in early life. He said: ‘I was as florid as Choate, but 
I got over it and gave it up. It is becoming to him, it would not be to 
me.’ ”’ 

Mention was made of Mr. Webster’s visit to the English courts in 
1839, and of his comments upon the conciseness and brevity of the 
arguments made by the lawyers there as compared with those in our 
courts. 

‘It is evident that Webster, more fortunate than Everett, or 
stronger, which of course he was, learned that lesson more easily. 
Where a man’s mere physique is so magnificent that it is two-thirds of 


the battle why should he make a long speech? Why shoulda’t he 
present what he has to say in the simplest possible manner? And that 
magnificent simplicity gave him a large portion of his power and 
saved him from the necessity of rhetorical flourishes — almost too 
much. 


‘*Once, at a Phi Beta Kappa oration, which Edward Everett was giving 
at Cambridge, in the midst of one of those elaborately and exquisitely 
balanced periods, there suddenly swelled up a subdued roar of applause 
among that cultivated audience, and I looked up to see what had hap- 
pened. There I saw Mr. Webster coming from the background, with 
his majestic figure, strong, solid, massive, with great luminous black 
eyes, and a face of such massive strength and power that you felt 
the mere presence of it was enough to applaud. And as this 
applause hushed the words of the orator, who was speaking of the 
influence of the Greek and Latin classics in the world, and their con- 
tinued importance, he looked up, saw Mr. Webster, and said: *‘ Tell 
us, sir, if this is not true, you who know better than any one else.’ 
And the ‘ god-like Daniel,’ as they used to call him, simply inclined 
his head a little. I don’t know whether he heard the sentence or 
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remembered a word of Greek since his college days, but when Web- 
ster simply nodded assent, it was like the nodding of Jove. 

‘*The three orators, above referred to, included a man as unlike 
Webster as if he had not been one of the group of three. That 
was a man who always lingers in my memory as absolutely alien in 
his type among the Americans I have seen as Tennyson does among 
the Englishmen I have seen-—a man of distinctly foreign type. A 
tall, gaunt figure, curling hair, deep and penetrating eyes, a face 
originally almost classic in beauty, nervous sensitiveness, a quick- 
moving figure, and the long arm always fastening its grasp in 
imagination on the jurymen before him with a power that extended 
to the audience —that was Rufus Choate. The absolute daring of 
the man, the indifference to popular ways, observances and tradi- 
tions, the absolute indifference to the question whether he was to 
use many words or few; he was to use the number of words that 
would reach that one man on the jury who still held out, and it is 
recorded of him that he once spoke three hours to a single man in 
the jury, after he had made sure of all the others, and brought him 
in also at last. Who could resist such a man? We have the tes- 
timony of Mr. Webster that there was between every fabric of fancy 
and imagination, in Choate’s treatment of witnesses, just as direct 
an object, under all his flowers of speech, just as solidly and closely 
linked an argument as that of Webster himself; and certainly in 
view of those three men, we may claim at that period that New 
England held its own in the forensic oratory of the country. When 
they went to Washington they met there men trained in other 
methods, often very much less trained technically, but still having 
within them the tradition of the Southern temperament, of the South- 
ern quality which made itself so marked in the extract from Patrick 
Henry that I gave you the other night—the quality of fervor, of 
sympathetic, eager, enthusiastic oratory. 

‘*T happpened to be in Washington in the last year of my college 
life, in 1841, and I remember being extremely disappointed in the 
material of both Houses of Congress, but more especially that of the 
House of Representatives. I saw but two men there who struck me 
as being really distinguished persons. In the Senate I saw a smaller 
number of men, more like a committee than a deliberate body, and 
there I felt as keenly as if I had known it longer, that personal magic 
of Henry Clay. I remember that I could well understand how Mr. 
Clay, by his external suavity, his thrill of fire, his power of immense 
domineering and insolence, could stir the country as for a time he did. 
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Webster says of him: ‘In the course of my professional life it has 
happened many times that I found myself retained in the same case 
with Mr. Clay. He was my senior by several years in the profession 
and in age; the fact gave him the right to speak first. And often, 
before beginning my argument, I had to labor hard to do away with the 
impression of his, and get matters back to the starting-point, after 
Clay had spoken. The fact is, he was no lawyer—he was a states- 
man, a politician, an orator, but no reasoner.’ ”’ 


A Person not LicENsED ATTORNEY, MAY HOLD THE OFFICE OF STATE’S 
Arrorney. — The Chicago Legal News, in its issue of November 18, 
1899, prints the opinion of Attorney-General Akin, of the State of 
Illinois, holding that a person who is not licensed to practice law in the 
State of Illinois is qualified to serve as State’s Attorney, if duly elected 
to the office. As neither the Constitution nor the statute law of that 
State prescribes any qualification for the office except citizenship and 
residence, the conclusion of the Attorney-General seems obvious. 


Tue NumBer or Lawyers 1n New Yor. —A recent statute of New 
York requires every lawyer to register with the clerk of the Court of 
Appeals of that State. That official has recently issued a list of the 
members of the profession so registered, from which it appears that 


there are more than fourteen thousand practicing lawyers in the State 
of New York. 


A Maori’s Description OF HOW THE ‘‘ PakeHa’’ Gores THROUGH 
Bankruptcy. — A New Zealand newspaper contains the following: ‘‘A 
Maori chief, who lost £40 through a white storekeeper going through 
the Bankruptcy Court, has given the following lucid exposition of this 
particular branch of British jurisprudence: ‘The pakeha [white man] 
who wants to become pakarapu [insolvent] goes into business, and 
gets lots of goods, and does not pay for them. He then gets all the 
money he can together, say £2,000, and puts all of it, except 5 pounds, 
away where no one can find it. With the 5 pounds he goes to a judge 
of the court and wants to become pakarapu. The judge then calls all 
the lawyers together, likewise all the men to whom the pakeha owes 
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money, and he says: ‘This man is pakarapu, but he wishes to give 
you all that he has got, and so he has asked me to divide this 5 pounds 
amongst you all.’ The judge thereupon gives the lawyers 4 pounds, 
and the remaining 1 pound to the other men. Then the pakeha goes 
home.’ ”’ 


DiscoOURAGING THE RESIDENCE OF FOREIGNERS IN Paris. — The French 
Court of Appeal has decided that it has authority to apply the provis- 
ions of the French Criminal Code in regard to adultery, to foreigners. 
Mme. Trezza de Musella appealed against a judgment condemning her 
to a fine, on the ground of being an Italian and not within the juris- 
diction of the French courts. The appeal was rejected. 


A SuGGESTION FOR THE LEGAL PROHIBITION oF Foot-BAaLLt.— John 
Allen, a student in the College of the Christian Brothers at St. Louis, 


was killed while playing at the game of foot-ball. A“coroner’s jury 
rendered the following verdict :— 


We, the jury, find that the game was played strictly according to Rugby 
rules, but we believe the same is dangerous and should be prohibited. Verdict, 
accident. 


THe NuMBER oF THE FepeRAL JupGes.— We find the following in one 
of our legal exchanges :— 


The judicial force of the national courts (Circuit and District) is as follows: 
Total number of Judges 90, of which there are 25 Circuit, and 65 District Judges. 
* * * First Circuit, 2 Circuit Judges, 4 District Judges; Second Circuit, 3 
Circuit Judges, 5 District Judges; Third Circuit, 3 Circuit Judges, 5 District 
Judges; Fourth Circuit, 2 Circuit Judges, 6 District Judges; Fifth Circuit, 3 
Circuit Judges, 12 District Judges; Sixth Circuit, 3 Circuit Judges, 7 District 
Judges; Seventh Circuit, 3 Circuit Judges, 5 District Judges; Eight Circuit, 3 
Circuit Judges, 14 District Judges; Ninth Circuit, 3 Circuit Judges, 8 District 
Judges. 


Tae New Orroman Orper 1n Councit. — The Law Times (London) 
says: — 


The new Ottoman Order in Council is a document of great legal interest. 
It repeals the earlier Orders, and constitutes (i.) a “‘Supreme Court’ for the 
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Ottoman dominions (exclusive of any place in Egypt south of the 22nd parallel 
of north latitude), consisting of a judge and assistant judge, each of whom 
must be a barrister or advocate of seven years’ standing, and sitting ordinarily 
at Constantinople, but occasionally at Cairo or Alexandria; (ii.) “‘ Provincial 
Courts,’? under commissioned consular officers; and (iii.) ‘‘ Local Courts,”’ 
under uncommissioned consular officers. Provision is made for “ British sub- 
jects” being sent for trial to Bombay or Malta. No appeal is to lie to the 
Privy Council in criminal cases unless by special leave. In civil cases an 
appeal to the Privy Council will lie from a final judgment of the Supreme 
Court amounting in value dealt with to 5001. Leave to appeal must be asked 
from the Supreme Court within fifteen days, and 5001. security given. 


A Lawsuit ConDUCTED IN THE S1GN LancuaGe or Dear Motes. — A 
very curious legal trial took place in one of the departments of the 
Supreme Court of New York in the city of New York, in November 
last. The action was by a wife against her husband, for divorce. 
Both were deaf mutes, and more than half the audience gathered in the 
courtroom were of the same persuasion. Prof. Jenkins acted as inter- 
preter. We subjoin a small portion of the graphic description of the 
iestimony of the husband, given by the New York Herald: — Eee] 


Yes, the witness had a wife. He raised his thumbs side by side, and that 
was the sign which indicated Mrs. Haight. He had children, three of them. 
He folded his arms as though he were carrying an infant, and laid three fingers 
upon his right shoulder. They had been unkind to him. His brow darkened 
and he shook his fist. They had been threatening him with personal violence. 
He placed his hands before him witha repellant gesture. He had been obliged, 
he meant, to leave his own house because he feared bodily harm from his own 
offspring. 

Witb pantomime and quick movements of a digital alphabet, he told that he 
was not a millionaire, as he was reputed to be, for there was an incumbrance of 
at least $750,000 on the estate. His face lighted when he spoke in sign language 
of Miss Spanton. He had simply been interested in her because, like himself, 
she was deaf and dumb and lonely. He liked her companionship because she 
was an adept in the language of signs. He did not think that in this friendship 
he had done anything wrong. He became angry when his motives were im- 
pugned. He gripped the arm of the chair and glared flercely before him. He 
uttered inarticulate sounds. 


‘‘Unton Lasor’’ Demanps TaHat Potice Prorection se WITHDRAWN 
rrom ‘‘Scas Lasor.’’ — A press dispatch, dated Chicago, November 
$, shows, if true, the enormous cheek and impudence of what is knowa 
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as ‘‘ organized labor,’’ and justifies the characterization made by Mr. 
Justice Carpenter of Connecticut. He states that irresponsible and 
unchecked power is aggressive, grows on what it feeds on, and, like the 


thirst of the tiger, once having had a taste of human blood, becomes 
insatiable. The dispatch says: — 


“Union labor” in Chicago has determined to ask the City Council to pass an 
ordinance denying police protection to all non-union men who continue to work 
on a job which has been ‘struck.’? The Federation of Labor will urge 
the movement, and it is said that the demand will be made on the aldermen 
next Monday night. The report, except as to the definite date on which the 
matter is to be presented, has been officially confirmed by President James E. 
Daley of the Federation. 


Bounp VoLuMEs oF THE Reports OF THE AMERICAN Bar Assoola- 


tion. — John Hinckley, Esq., of 215 North Pear) street, Baltimore, has 
issued the following circular: — 


By order of the Executive Committee, the following prices have been fixed 
for the reports; they are about sufficient to pay the cost of printing and 
postage: — 

Vol. 1 (1878), postpaid, paper, 50 cents; cloth, 75 cents. 


Vols. 2 to 21 (1879 to 1898), postpaid, paper, 75 cents each; cloth, $1.00 
each. 


Complete set to date, Vols. 1 to 21, paper, $15.50; cloth, $20.75. 

Each member of the Association will receive, as soon as published, and with- 
out cost to him, one copy of the proceedings for each year of his membership. 
A bound copy will be sent, unless the secretary is otherwise directed. Mem- 


bers desiring extra copies, and new members desiring back reports, will be 
charged the above prices. 


Public libraries and educational institutions will be furnished with complete 
sets of the reports without expense other than postage or express charges. 
The reports will be published each year about December Ist. 


These reports contain addresses by the most eminent lawyers and 
judges, present and past, in the United States and England, including 
such names as John F. Dillon, David Dudley Field, Joseph H. Choate, 
Moorfield Storey, Mr. Justice Henry B. Brown, Lord Chief Justice 
Russell and Mr. Justice Kennedy, — besides papers prepared by 

_ eminent lawyers on a great variety of topics. It would be going too far 
to say that there is no trash in them; but, on the whole, no more ac- 
ceptable gift could be placed in the hands of a young lawyer or law 
student. A complete set of this publication should be kept in the 
library of every law school in the United States. The American Bar 


| 


NOTES. 99 


Association is organized for the purpose of studying problems in juris- 
prudence and legislation, and without any reference to the accumula- 
tion of revenue. As these volumes comprise, on the average, about 
600 pages each, it may easily be imagined that the price above fixed is 
merely sufficient to cover the cost of printing and distribution. 


Tue Late James M. Lewis. — General James M. Lewis, a prominent 
member of the St. Louis bar, died at St. Louis on the 21st of Decem- 
ber, 1899. He was born in Polk County, East Tennessee, in 1858+ 
According to a brief sketch of him which appeared in the St. Louis 
Republic, — 


He was reared, and received his early education in the mountains surround- 
ing his birthplace. He attended’ a country school near his father’s home, 
from which he was sent to the University of Tennessee, at which institution 
he completed his education. After leaving the university he came to St. Louis, 
where he enrolled himself as a student in the law office of J. B. Henderson. 

He was admitted to the bar in this city in 1877, immediately after which he ~ 
went South, where he practiced law until 1882, when he returned to St. Louis 
and became associated with Senator Henderson, his old teacher. During his 
legal career in St. Louis he was engaged in some of the most important cases 
in the civil courts. Among these was the case of Jones v. Pulitzer, which, 
during the time it lasted, was talked of all over the country. 

Though not a politician, General Lewis was an active worker for his political 
friends, who required his aid. In 1889 Governor David R. Francis appointed 
him Judge-Advocate General of the Missouri National Guard, which post he 
held with credit until the end of the Francis administration. In 1897 he was 
appointed Police Commissioner for St. Louis by Governor L. V. Stephens. 
He was elected Vice-President of the Police Board, and, resigning in 1898, was 
succeeded by Harry B. Hawes. Up to the time of his death General Lewis was 
engaged with his law practice. 

General Lewis was well known here asaclub man. He was a member of 
the Jockey, Noonday and St. Louis clubs, and a member of a number of secret 
societies. In the social world he was known to move in the most exclusive 
sets. 


The professional brethren of General Lewis have learned of his death 
with more grief than the loss of one of their number usually occasions. 
Nearly all of them have felt a sense of personal bereavement. There 
was something about the man which attracted others to him. He had 
a fund of good nature which seemed inexhaustible and which was per- 
petually bubbling over. If there was a sharp or angular side to his 
character, we failed to discover it during an acquaintance of twenty 
years with him. In his relations, with the bench and with his profes- 
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sional brethren he was frank and fair. Doubtless there were stronger 
lawyers at the Missouri bar than he; but he handled a large practice © 
and handled it well. We do not believe that he left a single enemy 
behind him. Certainly, no one could hold an ill-natured feeling against 
bim for any length of time. 


Tue Late Lorp Watson. —The Law Journal, in an interesting 
sketch of this lately deceased jurist, says : — s 


The death of Lord Watson is an imperial as well as a national loss. The 
unanimity with which the legal profession throughout the dominions of the 
Queen will record this verdict, as the news of the fresh blank in the ranks of 
our judiciary spreads, will take the non-legal world by surprise. The tribunals 

- in whose labors Lord Watson has for almost twenty years taken so great a part, 
are unfamiliar to the ordinary habitués of the law courts. The cases on which 
they adjudicate are seldom sensational, and usually raise issues of pure and 
often not even of English law. Add to these considerations the facts that Lord 
Watson’s forensic career had been pursued in Scotland, and that during his 
judicial life in England, with characteristic modesty and directness of purpose, 
he confined himself strictly to the work that he had come here to do, and it is 
not difficult to understand the astonishment with which many people will learn 
that, in the estimation alike of Bench and Bar, the unassuming Scotch law lord 
who has just passed away was one of the greatest judges of the century. 
There can be no doubt, however, that this is the position that Lord Watson 
will take and retain in our judicial history. That a lawyer trained under 
a legal system so essentially different in many vital points from the English 
as that existing under the law of Scotland, should have been able to 
bear a dignified and efficient part in the decision of English appeals, 

“would have been of itself no slight achievement. Lord Watson’s 
career at the Bar had been practically a failure. But he had found his true 
vocation on the Bencb, and he was fully aware of the fact and not long in show- 
ing his consciousness of it. He made himself a profound English lawyer. 
Within two years after his elevation to the Bench he delivered an elaborate 
judgment on a highly technical question as to prescriptive right to a several 
oyster fishery | and from that time forward down to the very end of his judicial 
career he held his own with a succession of intellectual giants — Cairns, Sel- 
borne, B'ackburn, Herschell, and the rest — grappling as ably as they did with 
problems with which he could have had little practical acquaintance before he 
became a judge, and permanently enriching the literature of English law. It 
was, however, in the Judicial Committee of the Privy Council that Lord 
Watson’s great strength lay. His profound knowledge at once of English, 
Scotch, and Roman law peculiarly fitted him for dealing with the vast system 
of imperial jurisprudence which that tribunal has to administer; and in the 
services which he rendered to it he has had no superior, if indeed he can be 
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said to have hadan equal. The law as to the interpretation of the British North 
America Act, the elucidation of the Roman-Dutch law as to legitimatio per sub- 
sequens matrimonium, the conditions under which the prerogative right to hear 
appeals in criminal cases will be exercised, the immunity of consular judges 
from legal proceedings for acts done in their judicial capacity, the so-called 
matrimonial domicile, these and numerous other subjects of not less importance 
owe their present definiteness, coherence, and accordance with sound public 
policy largely to the touch of Lord Watson’s moulding hand. As a judge, 
Lord Watson had his shortcomings. He was prone to interrupt the arguments 
of counsel, and his interruptions sometimes tended to assume proportions 
strongly reminiscent of a Scotch sermon of the olden time. But he was 
always open to argument; and he never failed in good humor, courtesy, or 
consideration. 


Tue Revative VaLue or Law Reports. — We take the following 
from the Law Journal (London): Considering how largely English 
law rests on the authority of decided cases, it is rather surprising how 
little trouble is taken to appraise the value of the different series of 
our vast range of reports. When Mr. Preston cited a case from the 
‘Chancery Cases of Barnardiston,’’ Lord Lyndhurst exclaimed, ‘‘ Bar- 
nardiston, Mr. Preston! I fear that is a book of no great authority. 
I recollect in my younger days it was said of Barnardiston that he was 
accustomed to slumber over his note-book, and the wags in the rear 
took the opportunity of scribbling nonsense in it.’? So when Espinasse 
was cited to the late Chief Baron Pollock, that learned judge is re- 
ported to have said, ‘‘ Espinasse! let me see; wasn’t that the deaf old 
reporter who heard one-half of the case and reported the other?’’ 
‘ Fitzgibbon’s Reports ’’ (1728-33) came in for some scathing remarks 
from Lord Raymond. The learned judge described them as a libel 
upon the Bar and the Bench, and said that they had made the judges, 
and particularly himself, talk nonsense by wholesale. ‘‘ See the in- 
conveniences of these reports! They will make us appear to posterity 
for a parcel of blockheads.’’ Yet these, and many others of indifferent 
authority, are cited indiscriminately, under stress of argument, in our 
courts every day. Why does not the bar council publish a canonical 
list of books, reports, and text-books sanctioned by the judges? In 
old days, many of the series of reports were licensed by the judges. 
It is only fair to say, however, apropos of Lord Raymond’s strictures 
on ‘* Fitzgibbon’s Reports,’’ that Sir James Burrows observes: ‘‘ I 
have examined all the king’s bench cases in themvery carefully, and 
have compared them with my own notes, and find him to have made 
the judges talk almost verbatim what I took down myself from 


) 

3 

h 
e 

d 

ay 

m 

e 


102 34 AMERICAN LAW REVIEW. 


their own mouths.’’ But is not this quite compatible with Lord 
Raymond’s wrath? Could even a Solomon stand being reported 
verbatim? . 


A DistIncuIsHeD JUDGE NEVER ADMITTED TO THE Bar. — Judge James 
B. Bradwell has published in the Chicago Legal News for December 
16, 1899, a long biographical sketch of the judge who long presided in 
the United States District Court for the Northern District of Mlinois. 
We take the two great men of that bench to have been Thomas Drum- 
mond, who was its second incumbent, and Henry W. Blodgett, who 
succeeded Judge Drummond upon his promotion to the office of Circuit 
Judge. But the greatest interest centers in Nathaniel Pope, the first 
incumbent of that office, who held it for thirty years. Before his ac- 
cession to the bench, Judge Pope was the Delegate in Congress from 
the Territory of Illinois. Early in the year 1818, the territorial legis- 
lature having sent a petition to Congress for admission into the Union 
as an independent State, Judge Pope succeeded in adjusting the North- 
ern boundary of the new State so as to include Chicagotherein. Judge 
Bradwell says in this sketch that, ‘‘ had it not been for Judge Pope, it 
is probable that Chicago would have to-day been in the State of Wis- 
consin.”” Judge Bradwell pays a tribute to the honesty of Judge Pope, 
in relating the following incident : — 


Judge Pope was not only an honest but a very firm man, and whenever he 
made up his mind that a thing was right it was very difficult to get him to 
change. He ruled very strongly against the tax titles of the early day. A 
number of prominent lawyers advised him to modify his opinion; he said ina 
strong voice, “I will buy myself a pair of leather breeches, seated with sole 
leather, and sit till I wear the seat out before I will decide that a man can 
acquire in good faith 160 acres of land by paying $1.50 for it at a tax sale.” 


Judge Pope was so set in his determination that the eourt would not 
aid a speculator in stealing the land of a poor settler or farmer by bid- 
ding it off at a sale for the taxes of a single year, that he almost 
emasculated the laws of Illinois for the collection of taxes upon land; 
and it may not be generally known that his rulings were, in a large 
measure, the foundation of the book of Blackwell (another Illinois 
lawyer) on the law of Tax Titles. 


Judge Bradwell enlivens this sketch with the following anecdote : — 


Pope county in this State was named after the judge. He was the father of 
General John Pope, who inherited many of the strong characteristics of his 
distinguished father. Early in the forties the Mormon prophet, Joe Smith, was 
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vrought before Judge Pope at Springfield upon habeas corpus. Judge Pope, 
presiding at the trial, was surrounded on the bench by ladies; Justin Butter- 
field, one of the most eloquent lawyers of his time, in rising to address the 
court said: ‘*I appear under very peculiar circumstances, before the Pope, in 

_ the presence of angels (pointing to the ladies) to defend the prophet of the 
Lord.” 


Although Judge Bradwell has, we believe, held for many years the 
office of official biographer of the Illinois State Bar Association, we 
doubt whether he knows how good a biographer he really is. These 
sketches have an evident truthfulness, and a directness and simplicity 
of statement, which make charming reading. 


An Attempt To ImpounD THE Waters OF THE Rio GRANDE WITHIN 
THE UniTepD States, so as TO Deprive Mexican Farmers or THem. — 
In a former issue of this publication, we alluded to an international 
controversy between Mexico and the United States, growing out of the 
fact that citizens of the United States within the Territory of New 
Mexico, had drawn off so large a portion of the waters of the Rio 
Grande for irrigation purposes as to deprive the lower riparian pro- 
prietors on the Mexican side of the river of a reasonable supply of 
those waters. In December last a curious case came up in the United 
States Circuit Court sitting within the Territory of New Mexico, at 
Los Cruces. It was, as we understand it, a proceeding brought on 
behalf of the United States against a British company to enjoin that 
company from impounding the waters of the Rio Grande at Elephant 
Butte, one hunéred and twenty-five miles from Ei Paso, so as to con- 
trol the entire volume of water for use on the contiguous farming 
lands in New Mexico. When it is considered that the Rio Grande 
forms the boundary line between Mexico and the United States for 
some five hundred miles, the injury of this proceeding to citizens of 
Mexico will be apparent. It is said that many thousands of acres 
formerly tilled by Americans and by Mexicans along both sides of 
the lower Rio Grande, have been abandoned because so much of the 
water supply has been absorbed by the settlers in Southwestern Colo- 
rado and New Mexico as to leave scarcely any in the lower part of the 
river. The writer of this note has seen the Rio Grande at El Paso 
in midwinter so low that a person could walk across it with low shoes, 
without getting his feet wet. It is said that the river at that place 
sometimes entirely disappears beneath the sand. Troubles of this 
sort have arisen in most countries where agriculture is carried on by 


YUM 


104 34 AMERICAN LAW REVIEW. 


irrigation. The Pima and Maricopa Indians in Arizona were inde- 
pendent agricultural inhabitants, until incoming white settlers further 
up the stream absorbed all the water for their own use and reduced 
the lower riparian owners to pauperism. 


Conrrisutions By JupiciaL CanprpatTes 1s New York City 10 THE 
Party Campaign Funp. — We alluded to this subject in our last issue. 
Since then we have come across a portion of the examination of the leg- 
islative committee headed by Mr. Mazet, in which this subject was 
probed. From that examination it appears that Mr. Justice Patterson 
could not remember how much he contributed, but it was several thou- 
sand dollars. He was nominated for the bench by the County Democ- 
racy, but was subsequently indorsed by the Tammany organization. 
His contribution was made solely to the County Democracy. He made 
no contribution to Tammany. Justice Gildersleeve did not remember 
the exact amount which he contributed, but it was between $4,000 and 
$5,000. Justice Giegerich contributed $5,000; Justice Scott contrib- 
uted $8,820, which he supposed was based on an assessment of $10 for 
each election district. Justice Bischoff contributed $10,000; ‘‘ it was 
purely voluntary.’’ Justice McAdam ‘‘ made a purely voluntary con- 
tribution of $10,000.’’ Justice Dugro could not remember the exact 
amount of his contribution, ‘‘ but it was about $10,000.’ Justice 
Beach contributed $5,000, and paid it to Richard Croker. Justice 
Beekman contributed $4,797. Justice Traux paid something over 
$1,500; but then he was running for the first time, and may not have 
had much of an accumulation of money, in consequence of which they 
let him off lightly. The judges on that bench get $17,500 a year, 
the largest judicial salaries received by the incumbents of any court 
in the United States, State or Federal. It is impossible to discover any 
principle with reference to which these assessments are levied, except 
that of imposing all the traffic will bear. A judge who is a candidate 
for re-election has presumably accumulated some money out of his 
large salary, the term of office being fourteen years; and he can there- 
fore presumably afford to pay a large assessment; whereas a young 
lawyer, running for the bench for the first time, may have no greater 
claims upon the nomination than active party services. On the other 
hand, two venerable judges long on the bench, Van Brunt and Barrett, 
paid nothing in the way of assessment, and Judge Barrett was re- 
elected, being on the ticket of both the leading political parties, after 
this investigation by the Mazet Committee took place. The same was 
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true of Justice MacLean, who was elected on the Democratic ticket. 
No suggestion had ever been made to him that he pay a contribution, 
and he had paid nothing. It is gratifying to know that the minority 

party in New York City will generally indorse a clean judge nominated 
' by the majority party, instead of running a separate candidate. If they 
had much of a chance of electing their candidate, they might not so 
readily take this course. 

With reference to the propriety of this assessment the opinions of the 
different judges who were examined by the Mazet Committee are 
worthy of attention. Justice Patterson, on being asked whether he 
thought it would be a good thing to stop the system of assessing candi- 
dates for the judicial bench for campaign purposes, said : — 


It would be a very great relief, and I think it would be a good thing if the 
system were discontinued. The fact that such a contribution is made by a 
candidate for the bench, has not, of course, the slightest influence upon his 
official action. The contributions are for the purpose-of meeting legitimate 
campaign expenses,fand unless the candidates are to contribute to defray these 
expenses, I do not see how they are to be paid. Still, I think it would be a 
good thing if the system was to be stopped altogether. 


In answer to a similar question, Justice Gildersleeve said: — 


I think}that to’expect candidates for the bench to make large contributions 
is bad. Still the expenses of election must be met, and I think it is no more 
than fair that{they should contribute to a certain extent. I see no reason why 
they should be completely exempted. 
Justice Giegerich, interrogated on the same subject, sustained his 
part in the colloquy thus: — 


“Do youjbelieve that candidates for the bench should be required to make 
these contributions?” 


“So long as campaign expenses must be met, I see no way by which it can be 
avoided.’’ 

“ Supposing some{way could be devised by which they could be exempted?” 

 T should have to hear the plan before giving an opinion.”’ 

“Then'you see no reason why the present system should be changed? ” 


“TI do not. The campaign expenses must be met. I see no harm in the 
system.”’ 


Justice\Scott, questioned on the same subject, said: — 


“T can see{no good reason why the candidate for the bench should not pay 
his election expenses. There are legitimate expenses that must be met. Some- 
body must meet them. It is much better that the candidates for the bench 
should pay these expenses than that somebody should pay them for him. He 
would be under no obligations then. A judge should go upon the bench abso- 
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lately untrammeled, and he could hardly feel so if some one had paid for him 
the expenses which he should have paid.”’ 

‘Then you have no remedy to suggest? ’’ asked Chairman Mazet. 

“ Yes, I would suggest that the Legislature pass a stringent law prescribing 
the purposes for which campaign contributions are to be spent and requiring a 
strict accounting of the way the money is spent. That, I think, would prevent 
any of the evils that might crop out in the present system.” 


Justice Bischoff shared the views of Justice Patterson as to the 
system of assessments: — 


“‘T think,” he said, ‘that it would be a good thing for all patronage to be 
taken away from the justices. It is one of the unpleasant features of the office. 
I think, however, that the matter of refereeships is misunderstood. In my 
court I have referred many cases to my stenographer. In most of them there 
was no fee.”’ 


The venerable Justice McAdam, when asked what he thought of the 
system, said: — 


I think to change it would be a good thing for the justices, but not a fair 
thing for the organization. I see no impropriety in candidates for the bench 
paying their share of expenses. 


Justice Dugro thought that ordinarily ‘‘ the larger the means, the 
safer the judge.’ It was upon this theory that the salaries of judges 
in the United States and in England had been made higher. Justice 
Dugro must have been inadvertent if he intended by this to include the 


salaries of judges of the courts of the United States. The Circuit 
Judges of the United States, sitting in that part of New York City 
called the Borough of Manhattan, get but $6,000 a year; whereas the 
State judges, doing nisi prius work, get $17,500 a year. The Federal 
District Judges, sitting in. New York City, get but $5,000 a year. 
These sums are utterly inadequate to support a family in that decent 
frugality expected by opinion and custom of the incumbent of a high 
judicial office. Justice Fitzgerald thought that if a system could be 
devised which would relieve all candidates from the necessity of mak- 
ing campaign contributions, it would be a good thing. ‘‘ But it should 
apply to all candidates,’’ he said. ‘* No distinction should be made 
between public servants.’’ Justice Beach saw no reason why candidates 
for the bench should be exempted from the payment of the ordinary 
campaign expenses that have to be paid. 


Is 1r Per Sz To Cuarce a Man Wirth Aputrery? —A suit 
for libel was brought in the Supreme Court of New York for Kings 
County by Max. F. Abbe against his brother Richard F. Abbe, to 
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recover damages for the publication of an alleged libel. The libel 
consisted in stating that the defendant had boasted of intimate rela- 
tions with a certain married lady. Mr. Justice Garretson held that to 
charge a man with that form of adultery which consists in tampering 
with the wife of another man was not libelous per se, and sustained a 
demurrer to the complaint. 

An appeal was taken to the Appellate Division, where the case was 
argued in favor of the decision of the Judge at Special Term, by Mr. 
Denslow, and on the other side by Mr. Webber. Mr. Denslow befogged 
the case by arguing it from the standpoint of mere unchastity in a 
man. His learning should have suggested to him the total distinction 
between ordinary unchastity in a man and the kind of adultery which 
the libel charged — that of getting possession for sexual purposes of 
another man’s wife. That was the, conception of adultery in the 
Roman law. That was the kind of adultery that Horace referred to 
in his poem addressed to Augustus, wherein he praised that emperor 
for suppressing it. The word came from a condensation and cor- 
ruption of three Latin words —‘ad alterius lectum,—to the bed of 
another man. It was the kind of adultery intended by nearly all 
ancient and barbarous, or semi-barbarous, codes or legal prohibitions. 
In rude nations it was and is regarded as a species of theft —the 
stealing of another man’s woman. Undoubtedly, it was in this sense that 
the late Mahdi referred to it in his celebrated letter to Emin Pasha, 
when, boasting of his, the Mahdi’s, successes in the government of 
the Soudan, he said: ‘‘I have suppressed robbery and adultery ;’’ 
robbery meaning the getting by force or theft of a man’s ordinary 
chattels, and adultery meaning the getting by force or theft of his wife. 
It is believed that this kind of Jadultery is a crime under almost every 
human code, written or unwritten; and hence the argument that to 
publish of a man that he has been guilty of it is not libelous per se, 
is wildly untenable. Mr. Denslow argued from historical grounds that 
unchastity in men had never been regarded as a very great offense, 

“Not a case exists,” he said, “|where an allegation of mere unchastity con- 
cerning a man, not coupled with any violation of statute law as to its mode of 
commission, is libelous. No requirements of chastity as to men, except they 
are priests, exists inany State on earth by law, norin any code of ethics or 
religion. All codes of ethics, except those of woman’s rights, advocates and 
disciples of Fourier and Mary Wollstonecraft, require chastity of women but 
not of men. 

“There is, and has been, no church or voluntary association of men in the 
world,” he continued, ‘‘ except the Shakers in modern times and the Essenes in 
the ancient world, which pledges or pledged its male members to chastity as a 
condition of admission, or makes unchastity a ground of disfellowship or expul- 
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sion. The direct teachings of the Founder of Christianity is that none but 
sinless men can consistently cast the first stone at an adulteress. And as no sinless 
men exist, adulterers should go unscathed. All aristocracies make unchastity 
in men a sine qua non of good fellowship. All royal families have been full of 
it. In the Bonaparte family it characterized every woman as well as every man 
of the dynasty. All the Caesars, Alexanders, Stuarts, Bourbons, Guelgales, 
Tudors, Plantagenets, Hapsburgs, Hohenzollerns and Hanovers are character- 
ized by it. All public men in America, with one or two exceptions, have 
practiced it more or less notoriously. Benjamin Franklin avows it in his auto- 
biography and in his illegitimate children. The people of the United States 
unhesitatingly elected to the Presidency a man whose unchastity was by himself 
admitted. It is popularly deemed something that uniforthly accompanies the 
successful, tactful, powerful, conquering classes of men. When the foremost 
preacher in the world was charged with it, the charge was, of course, libelous 
per se because of his occupation only, but the average feeling of society was 
that he .was called upon as a gentleman to fight the charge, and that the 
author of the charge had lost caste as a gentleman as completely by it, if it were 
true, as if it were false. 

‘Hence, the mere charge of unchastity per se against a man does not bring 
him into ‘public hatred, ridicule, or contempt,’ but having a leaning, if 
anything, toward aristocratic or fashionable life.” 


The only deficiency that we can imagine in this argument was the 
failure of Mr. Denslow to quote the celebrated passage in King Lear. 
The reply of Mr. Webber was pitched on a lofty key. It was forci- 
ble and even eloquent. Weregret that we have not space to reproduce 


it. A feeling of astonishment seems to have crept over the judges of 
the court. It culminated in the following decision at the close of the 


argument, delivered through the mouth of Presiding Justice Good- 
rich: — 


Does counsel suppose that this Court is going to hold that the morals of 
this community are such that it is not libelous per se to charge a man with 
adultery? We will decide his case on the spot. The judgment on the demurrer 


is reversed and the demurrer overruled, with twenty days to the defendant to 
serve an answer to the complaint. 
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ConstiTuTIoNaL Law: Dux Process or Law — Devorvine JupiciaL 
Powers UPON MINISTERIAL Or FICERS— CoNSTITUTIONALITY OF MassacHu- 
setts Lanp Recistration Act. — In the caseof Tyler v. Court of Reg- 
istration, recently decided, the Supreme Judicial Court of Massachu- 
setts (two judges dissenting) maintained the constitutionality of the 
land registration law recently enacted by the legislature of that State. 
Owing to the exceptional importance of the questions involved and the 
great reputation of the judge whé wrote the majority opinion, we sub- 
join that opinion entire : — 


Hoimgs, C.J. Thisis a petition for a writ of prohibition against the Judges 
of the Court of Registration established by St. 1898, c. 562, and is brought to 
prevent their proceeding upon an application concerning land in which the pe- 
titioner claims an interest. The ground of the petition is that the act establish- 
ing the court is unconstitutional. Two reasons are urged against the act, both 
of which are thought to go to the root of the statute and to make action under 
it impossible. The first and most important is that the original registration 
deprives all persons except the registered owner of any interest in the land 
without due process of law. There is no dispute that the object of the system, 
expressed in § 38, is that the decree of registration ‘‘ shall bind the land and 
quiet the title thereto,’’ and “* shall be conclusive upon and against all persons ”’ 
whether named in the proceedings or not, subject to few and immaterial excep- 
tions. And this being admitted, it is objected that there is no sufficient process 
against, or notice to, persons having adverse claims, in a proceeding intended 
to bar their possible rights. 

The application for registration is to be in writing and signed and sworn to. 
It is to contain an accurate description of the land, to set forth clearly other 
outstanding estates or interests known to the petitioner, to identify the deed by 
which he obtained title, to state the name and address of the occupant if there 
is one, and also to give the namés and addresses so far as known of the occu- 
pants of all lands adjoining.! As soon as it is filed, a memorandum containing 
a copy of the description of the land concerned is to be filed in the registry of 
deeds.2 The case is immediately referred to an examiner (appointed by the 
judge), who makes as full an investigation as he can and reports to the court.‘ 
If in the opinion of the examiner the applicant has a good title as alleged, or if 
the applicant after an adverse opinion elects to proceed further, the recorder 
is to publish a notice by order of the court in some newspaper published in the 
district where any portion of the land lies. This notice is to be addressed by 
name to all persons known to have an adverse interest, and to the adjoining 


1 § 21. 2 § 20, 3 $12, §29. 
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owners and occupants so far as known, and to all whom it may concern. It is 
to contain a description of the land, the name of the applicant, and the time and 
place of the hearing.! A copy is to be mailed to every person named in the 
notice whose address is known, and a duly attested copy is to be posted in a 
conspicuous place on each parcel of land included in the application, by a sheriff, 
or deputy sheriff, fourteen days at least before the returnday. Further notice 
may be ordered by the court.? 

It will be seen that the notice is required to name all persons known to have 
an adverse interest, and this of course includes any adverse claim, whether 
admitted or denied, that may have been discovered by the examiner, or in any 
way found to exist. Taking this into account, we should construe the require- 
ment in § 21 concerning the application, as calling upon the applicant to men- 
tion not merely outstanding interests which he admits, but equally all claims 
of interest set up although denied by him. We mention this here to dispose of 
an objection of detail urged by the petitioner, and we pass to the general objec- 
tion that, however construed, the mode of notice daes not satisfy the Constitu- 
tion, either as to persons residing within-the State upon whom it is not served 
or as to persons residing out of the State and not named. 

If it does not satisfy the Constitution, a judicial proceeding to clear titles 
against all the world hardly is possible, for the very meaning of such a pro- 
ceeding is to get rid of unknown as well as known claims — indeed certainty 
against the unknown may be said to be its chief end — and unknown claims 
cannot be dealt with by personal service upon the claimant. It seems to have 
been the impression of the Supreme Court of Ohio, in the case most relied 
upon by the petitioner, that such a judicial proceeding is impossible in this 
‘ country. But we cannot bring ourselves to doubt that the Constitutions of the 


United States and of Massachusetts at least permit it as fully as did the com- 
mon law. Prescription or a statute of limitations may give a title good against 
the world and destroy all manner of outstanding claims without any notice or 


judicial proceeding at all. Time and the chance which it gives the owner to 
find out that he is in dauger of losing rights are due process of law in that 
case.4 The same result used to follow upon proceedings which, looked at 
apart from history, may be regarded as standing half way between statutes of 
limitations and true judgments in rem, and which took much less trouble about 
giving notice than the statute before us. We refer to the effect of a judgment 
on a writ of right after the mise joined and the lapse of a year and a day,® and 
of a fine with proclamations after.the same time or by a later statute after five 
years. It would have astonished John Adams to be told that the framers of 
our Constitution had put an end to the possibility of these ancient institutions. 
A somewhat similar statutory contrivance of modern days has been held good. 


1 § 31. 

2 § 32. 

3 State v. Guilbert, 56 Ohio St. 575, 
629. 

4 Wheeler v. Jackson, 137 U. S. 
245, 258. 

5 Booth Real Actions, 101, in mar- 
gine; Fitz Abr. Continual Claim, pl. 7; 


Faux Recovere, pl. 1; Y. B. 5 Ed. III 
51, pl. 60. 

6 2 Bl. Comm. 354; 2Inst. 510, 518; 
St. 18 Ed. I., modus levandi fines; 34 
Ed. IIl., c..16; 4 Hen. VII, c. 24; 32 
Hen. VIII, c. 36. 

7 Turner v. New York, 168 U. 8. 
90. 
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Finally, a8 was pointed out by the counsel for the petitioners, a proceeding 
in rem in the proper sense of the word might give a clear title without other 
notice than a seizure of the res and an exhibition of the warrant to those in 
charge! The general requirement of advertisement in admiralty cases is said 
to be due to rules of court.? 

The prohibition in the Fourteenth Amendment against a State depriving any 
person of his property without due proccss of law, and that in the twelfth 
article of the Massachusetts Bill of Rights refer to somewhat vaguely deter- 
mined criteria of justification, which may be found in ancient practice,’ or 
which may be found in convenience and substantial justice, although the form 
is new. The prohibitions must be taken largely, with a regard to substance 
rather than to form, or they are likely to do more harm than good. Itis not 
enough to show a procedure to be unconstitutional to say that we never have 
heard of it before.5 

Looked at either from the point of view of history or of the necessary re- 
quirements of justice, a proceeding in rem dealing with a tangible res may be 
instituted and carried to judgment without personal service upon claimants 
within the State or notice by name to those outside of it, and not encounter 
any provision of either Constitution. Jurisdiction is secured by the power of 
the court over the res. As we have said, such a proceeding would be impos- 
sible, were this not so, for it hardly would do to make a distinction between 
the constitutional rights of claimants who were known and those who were 
not known to the plaintiff, when the proceeding is to bar all. In Hamilton v. 
Brown,’ a judgment of escheat was held conclusive upon persons notified only 
by advertisement to ali persons interested. It is true that the statute under 
consideration required the petition tc name all known claimants and personal 
service to be made on those so named. But that did the plaintiff no good, as 
they were not named. Soa decree allowing or disallowing a will binds every- 
body although the only notice of the proceedings given be a general notice to 
all persons interested. And in this case, as in that of escheat just cited, the 
conclusive effect of the decree is not put upon the ground that the State has an 
absolute power to determine the persons to whom a man’s property shall go at 
his death, but upon the characteristics of a proceeding in rem.2 Admiralty pro- 
ceedings need only to be mentioned in this connection, and further citation of 
cases seems unnecessary. 

Speaking for myself, I see no reason why what we have said as to proceed- 
ings in rem in general should not apply to such proceedings concerning land. 
In Arndt v. Griggs,® it is said to be established that ‘‘a State has power by 


1 2 Browne Civ. & Adm. Law, 398. 6 Pennoyer v. Neff, 95 U. 8. 714, 
2U. S. Adm. Rule 9; Betts Adm. 727; The Mary, 9 Cranch, 126, 144; 


Practice (1838), 33, 34, App. 14. 

8’ Murray v. Hoboken Land Co., 18 
How. 272, 277. 

4 Hurtado v. California, 110 U. 8S. 
516, 528, 531; Holden v. Hardy, 169 
U. S. 366, 388, 389. 

5 Hurtado v. California, 110 U. S. 
516, 537. 


Mankin v. Chandler, 2 Brock. 125, 127; 
Brown v. Levee Commissioners, 50 
Miss. 468, 481; 2 Freeman Judgments, 
4th ed., §§ 606, 611. 

7 161 U.S. 256. 

§ Bonnemort v. Gill, 167 Mass, 338, 
340. See 161 U. S. 263, 274. 

184 U.S. 316, 327. 
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statute to provide for the adjudication of titles to real estate within its limits 
as against non-residents who are brought into court only by publication.” Ie 
Hamilton v. Brown,! it was declared to be within the power of a State “‘ to pro- 
vide for determining and quieting the title to real estate within the limits of 
the State and within the jurisdiction of the court after actual notice to all 
known claimants, and notice by publication to all other persons.” I doubt 
whether the court will not take the further step when necessary, and declare 
the power of the States to do the same thing after notice by publication alone.? 
But in the present case provision is made for notice to all known claimants by 
the recorder, who is to mail a copy of the published notice to every person 
named therein whose address is known.? We shall state in a moment our 
reason for thinking this form of notice constitutional.‘ * 

But it is said that this is not a proceeding in rem. It is certain that no phrase 
has been more misused. In the past.it has had little more significance than 
that the right alleged to have been violated was a right in rem. Austin thinks 
it necessary to quote Leibnitz for the sufficiently obvious remark that every 
right to restitution is a right in personam. So as to actions. If the technical 
object of the suit is to establish a claim against some particular person, with 
a judgment which generally in theory at least binds his body, or to bar some 
individual claim or objection, so that only certain persons are entitled to be 
heard in defense, the action is in personam, although it may concern the right 
to or possession of a tangible thing.’ If on the other hand the object is to bar 
indifferently all who might be minded to make an objection of any sort against 
the right ought to be established, and if any one in the world has a right to be 
heard on the strength of alleging facts which if true show an inconsistent 
interest, the proceeding is in rem. All proceedings like all rights are really 
against persons. Whether they are proceedings or rights in rem depends on 
the number of persons affected. Hence the res need not be personified and 
made a party defendant as happens with the ship in the admiralty, it need not 
even be a tangible thing at all, as sufficiently appears by the case of the pro- 
bate of wills. Personification and naming the res as defendant are mere sym- 
bols, not the essential matter. They are fictions, conveniently expressing the 
nature of the process and the result, nothing more. 

It is true as a historical fact that these symbols are used in admiralty pro- 
ceedings, and also, again merely as a historical fact, that proceedings in rem 
have been confined to cases where certain classes of claims, although of very 
diverse sorts, for indemnification for injury, for wages, for salvage, etc., are to 
be asserted. Buta shipis nota person. It cannot do a wrong or make a con- 
tract. To say that a ship has committed a tort is merely a shorthand way of 
Saying that you have decided to deal with it as if it had commited one, because 
some man has committed one in fact. There is a priori no reason why any 
other claim should not be enforced in the same way. If aclaim for a wrong 


1 161 U. S. 256, 274. 462, 469, 470; Dascomb v. Davis, 5 
See Huling v. Kaw Valley Railway Met. 335, 340; Brock v. Old Colony 
& Improvement Co., 130 U. S. 559, Railroad, 146 Mass. 194, 195. 
564; Parker v. Overman, 18 How. 137, 5 Mankin v. Chandler, 2 Brock. 125, 
140, 141. 127. 
§ 32. 6 2 Freeman Judgments, 4th ed. 
4 See further Cook v. Allen, 2 Mass. § 606 ad jin. ’ 
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committed by a master may be enforced against all interests in the vessel, 
there is no juridical objection to a claim of title being enforced in the same 
way. The fact that it is not so enforced under existing practice affords no 
test of the powers of the legislature. The contrary view would indicate that 
you really believed the fiction that a vessel had an independent personality 
as a fact behind the law. Furthermore, naming the res as defendant, although 
a convenient way of indicating that the proceeding is against property alone, 
that is to say, that it is not to establish an infinite personal liability, is not of 
the essence. If in fact the proceeding is of that sort and is to bar all the world, 
it is a proceeding in rem. 

So as to seizure of the res. It is convenient in the case of a vessel, in order 
to secure its being on hand to abide judgment, although in the case of a suit 
against a man jurisdiction is regarded as established by service without the 
need of keeping him in prison to await judgment. It is enough that the per- 
sonal service shows that he could have been seized and imprisoned. Seizure, 
to be sure, is said to be notice to the owner.! But fastening the process or a 
copy to the mast would seem not necessarily to depend for its effect upon the 
continued custody of the vessel by the marshal. However this may be, when 
we come to deal with immovables there would be no sense whatever in declar- 
ing seizure to be a constitutional condition of the power of the legislature to 
make a proceeding against land a proceeding in rem.2 The land cannot escape 
from the jurisdiction, and except as security against escape seizure is a mere 
form, of no especial sanctity, and of much possible inconvenience. 

I do not wish to ignore the fact that seizure when it means real disposses- 
sion is another security for actual notice. But when it is considered how 
purely formal such an act may be, and that even adverse possession is possible 
without ever coming to the knowledge of a reasonably alert owner, I cannot 
think that the presence or absence of the form makes a constitutional differ- 
ence, or rather, to express my view still more cautiously, I cannot but think 
that the immediate recording of the claim is entitled to equal effect from s con- 
stitutional point of view. I am free to confess that I think the act ought to be 
amended in the direction of still further precautions to secure actual notice 
before a decree is entered, and that if it is not amended the judges of the court 
ought to doall that is in their power to satisfy themselves that there has been 
no failure in this regard before they admit a title to registration. 

The quotations which we have made show the intent of the statute to bind 
the land and to make the. proceedings adverse to all the world, even if it were 
not stated in § 35, or if the amendment of 1899 did not expressly provide that 
they should be proceedings in.rem.* Notice is to be posted on the land just as 
admiralty process is fixed to the mast. Any person claiming an interest may 
appear and be heard.* 

But perhaps the classification of the proceeding is not so important as the 
course of the discussion thus far might seem to imply. I have pursued that 
course as one which is satisfactory to my own mind, but for the purposes of 


1 Scott v. Shearman, 2 W. Bl. 977, ® Hamilton v. Brown, 161 U.S. 256, 
979; Mankin v. Chandler, 2 Brock.125, 274. 
127. 3 St. 1899, c. 181, § 1. 
4 § 34, 
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decision a majority of the court prefer to assume that in cases in which under 
the constitutional requirements of due process of law it heretofore has been 
necessary to give to parties interested actual notice of the pending proceeding 
by personal service or its equivalent in order to render a valid judgment 
against them, itis notin the power of the legislature, by changing the form of 
the proceeding from an action in personam to asuitin rem, to avoid the neces- 
sity of giving such a notice, and to assume that under this statute personal 
rights in property are so involved and may be so affected that effectual notice 
and an opportunity to be heard should be given to all claimants who are 
known or who by reasonable effort can be ascertained. 

It hardly would be denied that the statute takes great precautions to discover 
outstanding claims, as we already have shown in detail, or that notice by pub- 
lication is sufficient with regard to claimants outside the State. With regard 
to claimants living within the State and remaining undiscovered, notice by pub- 
lication must suffice, of necessity. As to claimants living within the State and 
known, the question seems to come down to whether we can say that 
there is a constitutional difference between sending notice of a suit 
by a messenger, and sending it by the post office, beside publishing in a 
newspaper, recording in the registry and posting on the land. It must 
be remembered that there is no constitutional requirement that the 
summons, even in a personal action, shall be served by an officer, or that 
the copy served shall be officially attested. Apart from local practice it may be 
served by any indifferent person. It may be served on residents by leaving a 
copy at the last and usual place of abode. When we are considering a proceed- 
ing of this kind it seems to us within the power of the legislature to say that 
the mail as it is managed in Massachusetts is a sufficient messenger to convey 
the notice when other means of notifying the party like publishing and posting 
also are required. We agree that such an act as this is not to be upheld 
without anxiety. But the difference in degree between the case at bar and one 
in which the constitutionality of the act would be unquestionable seems to us 
too small to warrant a distinction. If the statute is within the power of the 
legislature, it is not for us to criticise the wisdom or expediency of what the 
legislature has done. . 

We do not think it necessary to refer to the elaborate collection of statutes 
presented by the Attorney-General for the purpose of showing that the principle 
of the present act is old. Although no question is made on that point, we may 
mention that an appeal is given to the superior court with the right to claim a 
jury. In our opinion the main objection to the act fails.) 

The other objection to the constitutionality of the statute is with regard to 
the powers and duties of the recorder and assistant recorder. It is said that: 
they are given judicial power after the original registration, although not 
judicial officers under the Constitution. The act of registration is the opera- 
tive act to convey title,? and by the act of 1898 the assistant recorder does it 
unless in doubt. It is said that as his decision affects title it must be 
judicial. But here again it is necessary to use a certain largeness in interpret- 


1 See Shepherd v. Ware, 46 Minn. 2 § 50. 
174; People v. Simon, 176 Ill. 165; 3 §§ 53, 55, 57, 58, 51, 62, 63. 
Short v. Caldwell, 155 Mass. 57, 59; 
Loring v. Hildreth, 170 Mass. 328. 
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ing broad constitutional provisions. The ordinary business of registration is 
very nearly ministerial. There is no question to be raised or which can be 
raised. If there is a question, either raised by any party in interest or occur- 
ring to the assistant recorder, it is to be referred to the judge for decision.’ 
But whatever may be thought of the original act, by amendment even the ordi- 
nary business is to be done only ‘‘ in accordance with the rules and instructions 
of the court.’”?? Under this amendment registration is the act of the court. 
The fact that it may be done by the assistant recorder under general orders 
when there is no question is not different from the power of the clerk to enter 
judgment in cases ripe for jadgment under a general order or rule of the 
superior court. It should be observed that by § 55 the preduction of the own- 
er’s duplicate certificate whenever any voluntary instrument is presented for 
registration is conclusive authority from the registered owner for the entry 
of a new certificate or the making of a memorandum of registration, and that 
a registration procured by presenting a forged certificate, etc., is void. 

Finally it is said that there is no provision for notice before registration of 
transfers or dealings subsequent to the original registration. It must be 
remembered that at all later stages no one can have a claim which does not 
appear on the face of the registry. The only rights are registered rights, and 
when land is brought into the registry system there seems to be nothing to hinder 
the legislature from fixing the conditions upon which it shall be held under 
that system.? By section forty-five, the obtaining. of a decree of registration, 
which is a voluntary act, is an agreement running with the land that the land 
shall be and remain registered land and subject to the provisions of the act. 
Furthermore, in deciding whether substantial justice is done it is to be borne in 
mind that ordinary cases will present no question at all. It iscontemplated, as 
we have said, that if there is a question to be discerned it shall be referred to 
the court, and of course that the court will order notice to any party interested. 
The act shows throughout the intent that no one shall be concluded without 
having a chance to be heard, and, although some of its methods are new to this 
commonwealth, we cannot say that the precautions as to notice are insufficient 
in substance or form. 


Petition denied. 


Boycottinc: ComBrnaTions TO DestRoY THE Business OF THIRD PER- 
sons — A ReFuTATION OF THE DocTRINE OF ALLEN v. FLOOD, THAT THE 
Law DisreGaRD THE MorTIvE WITH WHICH AN ACT IS 
Done. — In the case of Doremus v. Hennessy,‘ it appears that an old 
woman had, by industry and honorable dealing, built up a laundry 
business; that it was her practice to distribute to other laundries the 
material left with her by her customers to be laundered, she being re- 
sponsible to them for a correct count and good work. It also appeared 
that the laundrymen of the city of Chicago, where she did business, 


1 § 538. People v. Simon, 176 Ill. 165, 176 
2 St. 1899) c. 181, § 8. ' 4 52 N. E. Rep. 924. 
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entered into a combination a part of which was that each member of 
the combination would refuse to do work for her. This broke up her 
business. She brought an action against them at common law and re- 
covered large damages. This judgment was affirmed by the Supreme 
Court of Illinois. A petition for rehearing was filed and pressed upon 
the court.! The chief ground of the petition was that, at the time of 
the original hearing, the decision of the House of Lords in the cele- 
brated case of Allen v. Flood,? was not accessible to counsel, and was, 
consequently, not brought to the attention of the court. The court, 
therefore, in its opinion on the petition for rehearing, took occasion to 
examine that case, and left it even worse than it previously was. Mr. 
Justice Phillips, in writing the opinion of the court, said: — 


From that case it appears that boiler-makers in common employment with 
the respondents, Flood and another, who were shipwrights working on wood, 
objected to working with the latter, on the ground that, in a previous employ- 
ment, they had been engaged on iron work. The appellant, an official of the 
boiler-makers’ union, in response to a telegram from one of the boiler-makers 
came to the yard and dissuaded the men from immediately leaving their work, 
as they threatened to do, — intimating that, if they did so, he would do his best 
to have them deprived of the benefits of the union, and also fined; that they 
must wait till the matter was settled. The appellant, Allen, then saw the manag- 
ing director, to whom he said that if the respondents, who were engaged from 
day to day, were not dismissed, the boiler-makers would leave their work or 
be called out. Respondents were thereupon dismissed. The men so dis- 
charged instituted their action against the official of the boiler-makers’ union, 
and obtained judgment, which was affirmed by the Court of Appeals; and on 
appeal to the House of Lords the assistance of the judges was requested, and 
the question submitted to the judges was: “‘ Assuming the evidence to be given 
by the plaintiffs’ witnesses to be correct, was there any evidence of a cause of 
action fit to be left to the jury?’’ Six of the eight judges answered in the 
affirmative, and two in the negative. It appears there was no contract, as the 
men were engaged by the day, and were liable to be discharged at the close of 
any day without a breach of contract; that the only question presented by that 
case was: *‘ Did Allen maliciously induce the company to discharge the plain- 
tiffs, and did he maliciously induce the company not to engage them? ’’? — and 
it was held, if the defendant’s action was in itself lawful, it was not made un- 
Jawful by the motive. It is a very different thing to do a lawful act witha 
proper motive, and to do an illegal act with a malicious motive. The facts in 
the case of Allen v. Flood are entirely different from the facts presented in this 
record. There was no contract in that case, the breach of which was induced 
by the defendant. Here, existing contracts which were a property right in the 
plaintiff (the appellee), were broken, and this was brought about by the action 
of the defendants in inducing those contracting with her to violate their con- 


1 The opinion on this petition is re- 2 [1896] App. Cas. 1. 
ported in 54 N. E. Rep., at p. 524. 
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tracts. This caused a right to be taken away, in consequence of which she was 
injured and damaged. After a careful consideration of the case of Allen ». 
Flood, and with a full recognition of the importance of the principle involved 
in the questions presented by this record, we are constrained to adhere to what 
- has been said in our opinion heretofore, and must deny the petition for rehear- 
ing. Rehearing denied. 


Master axnp Servant: Deatu or Brakeman BY Berne KNockep Down 
py OVERHEAD Brivex. — The construction of overhead railroad bridges 
so low that a brakeman on the top of a freight train, in the discharge 
of his duties, is liable to come in contact with them, to his death, has 
resulted in killing a great many railway men, and the list grows aay by 
day. It grows with the assistance of such decisions as the one which 
we are aboutto chronicle. Inthe case of Myers v. Chicago &c. R. Co.,' 
decided by the Circuit Court of Appeals for the Eighth Circuit, by 
Thayer and Sanborn, JJ. (Caldwell, J., dissenting) it was held, accord- 
ing to the syllabus, which seems not incorrect though condensed, that 
a railroad company cannot be held guilty of negligence which renders 
it liable for the death of a brakeman who was knocked from the top of 
a freight train while passing under a bridge on a city street, which was 
built by the company at the height required by the municipal authorities 
for public convenience, and where it had verbally warned the deceased 
of the danger of standing upright while passing the bridge, and also 
placed whip-lashes, or ‘‘ tell-tales,’’ at proper distances each side for the 
same purpose. It does not appear from the opinion that the railroad 
company could not have procured from the city authority to build the 
bridge a little higher, if they had sought such authority. Another 
question was whether if bridges of the same nature over the same track 
had been built a little higher, ‘*they would have impaired the use of 
the streets to some extent by making the approach to the bridges in- 
conveniently steep,’’ and whether ‘‘ for that reason the several bridges 
were built at the height last indicated.’’ And there was the usual 
statement which appears in such cases, that the deceased knew about 
the existence and height of the bridges, and that the company had 
warned him of the danger and had erected so-called ‘‘ tell-tales,”’ con- 
sisting of whip-lashes intended to touch the face of the brakeman and 
warn him that he is approaching the bridge. Experience shows that 
the most careful railroad men, absorbed in the performance of their 
duties, are killed in this way, notwithstanding the * tell-tales ’’ or whip- 
lashes. In fact, such bridges are murder-machines, and the erection 


1 95 Fed. Rep. 406. 
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of them is cruel and wicked. The railway managers who are respon- 
sible for them ought to be indicted and punished for manslaughter 
whenever a brakeman is killed in this way; and if the bridge has been 
erected with the permission, license or concurrence of the authorities of 
the city, it ought clearly to be shown, in order to exonerate such direct- 
ors, that they used their best endeavors to procure a license to erect it 
higher and failed, in doing so, — in which case the responsibility ought 
to be shifted upon the authorities of the city. No question of public 
convenience ought to authorize or condone murder: nothing but an 
overruling necessity, an absolute vis major, should afford a justifica- 
tion for the erection of a highway bridge across a railway so low that a 
brakeman is liable to be knocked down by it and killed, when engaged 
in the discharge of his duty, standing up on the top of a car. 


«No place, indeed, should murder sanctuarize; ”’ 


and a court of justice is the last place where this should be done. The 
dissenting opinion of that able and humane judge, Caldwell, is much to 
be preferred in this case. We notice that, in his opinion, Judge Thayer 
inadvertently cites De Witt v. Railroad Company.' That case has 
been overruled by a case decided more recently, and it is no longer 
the law in Missouri. Judge Caldwell truly says: — 


Dangers which needlessly imperil human life, and which can be remedied 
at little cost, are not dangers necessarily incident to the operation of a rail- 
road, but are dangers which it is the duty of the railroad to remove. The 
necessities of laboring men are often very great. The necesssity of providing 
food for themselves and families may drive them to accept employment at the 
peril of their lives. But an employer does not obtain a license to kill his em- 
ployés with impunity by proclaiming his purpose to subject them to unneces- 
sary and needless perils, — to perils that a reasonably prudent man, having a 
due regard for human life, would remove. Common humanity demands this. 
Moreover, the State has an interest in the lives of her citizens, and will not 
permit an employer needlessly to imperil the lives of his employés. The very 
highest consideration of public policy demands an enforcement of this rule. 
And the peril is unnecessary and needless where, as in this case, it can be re- 
moved at slight expense. Notice of the unnecessary peril in such case goes 
for nothing. As long as the needless peril is maintained, the employer is 
guilty of culpable negligence; and when, by reason of such needless peril, an 
employé is killed, the law presumes he was exercising due care to escape the 
peril, and the employer is responsible for his death, unless he can prove affirma- 
tively that the employé was guilty of negligence. In such cases the death of 
the employé testifies that he was in the faithful discharge of his duties and in 
the exercise of due care, and that his death is the result of the needless peril 
to which he was subjected. 


1 50 Mo. 302. 
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An application of these reasonable and well-settled principles to the facts of 
this case will demonstrate that the defendant company was guilty of culpable 
negligence in erecting and maintaining these bridges. 


With regard to the bridges, he also says: — 


Their overhead timbers are at the exact height to strike the head of a 
brakeman when standing on the top of a box car, in the discharge of his duty. 
The bridges could have been built high enough to permit the safe passage of 
brakemen under the bridge, without making the grade of the street any steeper 
than it is, by a slight extension of the approaches on either side, which could 
have been done at a trifling expense. There never existed, therefore, any 
necessity for placing the overhead timbers at this deadly height. It was an 
act of gross negligence to do so. After their erection, there was not only no 
insurmountable impediment, but no impediment whatever, in the way of re- 
moving the danger by increasing the height of the bridges. The height of 
the bridges was not determined by a competent engineer, or indeed by any 
engineer at all, but, in the language of the majority opinion, “‘ by the proper 
city authorities of the city of Hudson.”” While this admission exculpates the 
company’s engineer, it convicts the company of negligence. If the defendant 
can erect three such bridges, it can erect thirty if there are so many streets 
crossing the cut, and thus make sure of the death of every brakeman who at- 
tempts the faithful discharge of his duty at that place. 


He also calls attention to the fact that the whip-lashes do not always 
whip, and that the ‘‘ tell-tales’’ are often like dead men, who tell no 
tales. He well says: — 


But it is said tell-tales, or whip-lashes, were suspended over the track to 
warn brakemen that the train was approaching the bridges. But tell-tales do 
not always tell of the danger. They may be wafted by the wind where they 
will not touch the brakeman at the moment of passing them, or the brakeman’s 
faculties and physical energies may be so engaged in the necessary and 
efficient discharge of his duties at the moment of passing that the light touch 
upon his hat or clothes of the suspended whip-lashes will not be felt, and, at 
the same time, his vision may be so intently focused on the conductor or other 
brakeman, for the purpose of receiving or transmitting signals, that neither 
the whip-lashes nor the overhead timbers will fall within the line of his 
vision. 


If the facts in the foregoing passage are true, it leaves the conclusion 
of the majority of the court absolutely inexcusable. It is hard — very 
hard — to understand how humane judges —and Judges Thayer and 
Sanborn are certainly humane men—can balance the question of a 
slight—very slight — inconvenience to the public, or a very slight 
expense to the railroad company, against the mangling and death of 
meritorious laboring men, the tears and agony of their widows, and the 
beggaring of their orphaned children. In this connection the language 
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of an old and authoritative treatise on the Law of Negligence is very 
strong in condemnation of the majority opinion, but not too strong: — 


It has come to be an ordinary occurrence, upon even the best railroads, 
for bridges over the track to be so low that no freight brakeman can pass 
under them, while in the discharge of his regular duties, without imminent 
peril to his life. He must stoop or be killed. It is almost incredible, yet 
unhappily true, that highly respectable courts have held that such structures 
are perfectly lawful, and that a servant, who knows in a general way of their 
existence, cannot recover for injuries suffered from collision with them, 
when necessarily exposed thereto by the discharge of his duties, and even 
when acting in such haste that he did not have time to make his usual cal- 
culation of the precise number of inches which stood between him and death. 
Decisions more shocking to the moral sense are scarcely conceivable. If 
they are really law, thena railroad company may fire cannon, at short intervals, 
all along its line, sending the balls within four feet of the roofs of its cars, 
May require its servants to stand on those roofs constantly, under fire, and 
yet be exempt from liability 'for the death of any of them who should 
forget to crouch down, when passing the cannon-stand, provided only that 
the act of murder goes on punctually at the same time and place, 
every day. The erection of bridges, less than seven feet clear of the 
cars, on railroads operated by brakemen who are peremptorily required 
to walk along the roofs of those cars, is in itself a crime, and ought to be 
punished as such. It is not an act of mere negligence, it is a willful wrong. 
We do not overlook the difficulties arising from the necessity for numerous 
bridges andjthe great cost of building them as high as they should be. But 
these difficulties;form no excuse for such reckless disregard of human life. 
The bridges should be raised, or the cars should be lowered, or anew system 
of brakes should be introduced. Of course, these criticisms apply only to cases 
in which railroad servants are required by their duties to be on the roofs of 
moving cars.! 


Comsrnations 1n Restraint oF TrapE: Missour: Anti-Trust Law 
ms rts APPLICATION TO INsuRANCE Companies. — The case of State ex 
rel. &c."v. The’ Fireman’s Fund Insurance Co., decided by the Supreme 
Court in Missouri last summer,? was a case of exceptional importance. 
It was a proceeding in the nature of an information for a guo warranto, 
brought by the Attorney-General of Missouri against no less than 
seventy-three insurance companies, all chartered under the laws of 
other States than Missouri, to oust them of their licenses to do 
business within that State, on the ground that they had, through their 
legal agent at St. Joseph, entered into a trust, combination or pool, by 
whatever name designated, to fix and maintain a schedule of rates 
contrary to the prohibition contained in the so-called anti-trust law of 


1 1 Shearman & Redf. Neg., § 198. 2 62S. W. Rep. 595. 
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Missouri. This statute, as amended in the year 1895 and afterward in 
1897, was made to extend to insurance companies by express words. 
The ingenuity of the draftsman exhausted itself in devising language 
which should permit of no loophole for judicial escape. 


The statute as thus amended reads as follows: — 


Any corporation organized under the laws of this or any other State or 
country for transacting or conducting any kind of business in this State, or 
any partnership or individual, or other association of persons whatsoever, who 
shall create, enter into, become a member of ora party to any pool, trust, agree- 
ment, combination, confederation or understanding with any other corporation, 
partnership, individual, or any other person or association of persons, to regu- 
late or fix the price of any article of manufacture, mechanism, merchandise, 
commodity, convenience, repair, any product of mining, or any article or thing 
whatsoever, or the price or premium to be paid for insuring property against 
loss or damage by fire, lightning or storm, or to maintain said price when 80 
regulated or fixed, or shall enter into, become a member of or a party to any 
pool, agreement, contract, combination or confederation to fix or limit the 
amount or quantity of any article of manufacture, mechanism, merchandise, 
commodity, convenience, repair, any product of mining, or any article or thing 
whatsoever, or the price or premium to be paid for insuring property against 
loss or damage by fire, lightning or storm, shall be deemed and adjudged guilty 
of a conspiracy to defraud, and be subject to penalties as provided in this act: 
provided, however, that the provisions of this section shall not apply to agree- 
ments of fire insurance companies, or their agents, or boards of fire under- 
writers, to regulate the price or premium to be paid for insuring property 
against loss or damage by fire, lightning or storm in cities in this State, 
which now have, or which may hereafter acquire, a population of one hundred 
thousand inhabitants or more; and provided further, that if such insur- 
ance companies, or their agents, or the board of fire underwriters doing 
business in any such city, shall combine in such city, either directly 
or indirectly, or agree or attempt to agree, directly or indirectly, to 
fix or regulate the price or premium to be paid for insuring property located 
wholly outside of such city, against loss or damage by fire, lightning or storm, | 
such company so violating the provisions of this act, either by itself, its agents, 
or by any such board of underwriters, shall be taken and deemed to have 
forfeited its right to the business in this State, and shall become liable to all the 
penalties and forfeitures provided for by the provisions of this act. 


Prior to the amendment of 1895, there was in Missouri an organiza- 
tion called the Association of Fire Underwriters of Missouri, the pur- 
pose of which was to maintain an established schedule of rates on whieh 
property in Missouri should be insured against loss or damage by fire. 
One W. J. Fetter, of Kansas City, an old and expert insurance man, 
was employed to fix such rates and to see that they were maintained. 
When the act of 1895 became effective, the members of this combina- 
tion perceived that they could no longer hold together in the face of the 
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statute, and accordingly dissolved. At the same time they resorted to 
an ingenious method by which they might accomplish the object and 
evade the statute. The machinery was this: Fetter continued to fix 
schedules of rates and to print them in books and sell the books to 
various insurance companies who transmitted the books to their local 
agents. These rates were varied from time to time, but not at any 
definite period, by amendments made by Fetter, and in like manner 
transmitted by him to the insurance companies. Sometimes the insur- 
ance companies would direct Fetter to send these amended rates 
directly to their local agents. For this service each insurance company 
paid Fetter a commission on the business done by it within the State of 
Missouri, amounting to something less than one per centum. Fetter 
obtained the names of the foreign insurance companies, so doing busi- 
ness in Missouri, from the State Superintendent of Insurance. Sub- 
sidirary to this, most of the local agents of the insurance companies 
doing business in St. Josepb, formed a so-called Underwriters’ Social 
Club. The statement of the case made by Mr. Justice Marshall, who 
delivered the opinion of the court, sets out in colorless language the 
character of this social club; but we prefer to describe it in the some- 
what caustic language of the learned justice in that part of his opinion 
which consists of a recital of and argument upon the facts : — 


After the act of 1895 became a law, the local agents of all the defendant 
companies, except those above noted, formed the Underwriters’ Social Club of 
St. Joseph. The president distinctly stated that it would not put anything in 
writing that would lay the members liable to prosecution under the act of 1895 
relating to trusts, and that everything that was done regarding the maintenance 
of rates would have to be understood bythe members. No written constitution 
or by-laws were ever adopted. The club had no regular meetings, no club 
furnishings, paraphernalia, or usual accompaniments. When it met, each man 
smoked his own cigars, and talked about Lloyd’s insurance companies and the 
mutuals, about ‘‘ concurrency’? and “correct practices’? — which was but another 
name for maintaining the Fetter rates — or else called a member to account fora 
variance of the Fetter rates,and dithough ‘‘ whitewashing’ him, ‘‘ everybody 
arose to their feet, and expressed a determination to live up to the rates.”’ 
When the club was formed, acommittee was appointed to select a secretary 
(doubtless one who was peculiarly social), and the committee went to Kansas 
City, and consulted Fetter, who kindly let him have one of his clerks, whom 
he had taken out of a dry goods store a short time before, and who was there- 
fore presumably ‘‘ social,’? even if he was not an insurance expert, and knew 
nothing about St. Joseph or its insurable risks. This young man was taken to 
St. Joseph and made secretary of this social club. He was installed in a 
room, with acopy of Fetter’s book, a map of St. Joseph, a desk, and a few 
chairs. In order that he might not become lonesome in the club rooms (where 
the members assembled only on rare occasions to smoke their respective cigars, 
talk about Lloyd’s, the mutuals, concurrency, correct practices, call an offend- 
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ing member to account for writing a policy at a rate that varied from Fetter’s, 
and stand up and promise to live up to the rates); and just to be social, each 
of the local agents of the defendant companies sent him their daily reports, 
already inclosed in unsealed envelopes, addressed to their respective com- 
_ panies; and just to be social, he examined each report, and, 80 
as not to forget, his former benefactor, he compared the rates speci- 
fied in each policy with the Fetter rates, and, if there was a variance, put 
a slip on the report, calling the attention of the general agent of the company 
to the variance, until it was discovered that this practice was ‘‘ inexpedient,”’ 
and in conflict with the expressed policy of this social club not to put anything 
in writing that would lay the members liable to a prosecution under the anti- 
trust laws, and then he adopted the more social process of notifying the local 
agents personally of the variance. Of course, each agent only wanted to keep 
up this daily social communication with the secretary of the club; and of 
course the secretary only wanted to be social when he insisted upon concur- 
rency, correct practices, and the exclusive right to seal and mail all the reports 
from the local agents to the companies; and of course the monthly reports 
were likewise submitted to the secretary for social reasons, and not for the pur- 
pose of advising him that the agent had not circumvented Fetter’s rates by 
giving the insured a rebate from the rate written on the face of the policy; and 
of course the higher officers of the defendant companies did not know (after 
it was deemed inexpedient for the secretary to put slips on the daily reports, 
showing variances from the Fetter rates) that their naughty local agents 
belonged to the social club, whose practices might, if put in writing, make 
taem liable to prosecution under the anti-trust laws, and hence had forbidden 
them to be social, notwithstanding they did know that the policies were 
all written according to the Fetter rates, and were the same as they 
were before the anti-trust laws were enacted; and, of course, the 
general managers wondered why they had taken the trouble and gone to the 
expense of maintaining the Association of Fire Underwriters of Missouri, 
and had paid Fetter a salary to fix and maintain a rate in Missouri, before 
the passage of the anti-trust law in 1895, when, after that law went into 
effect, their local agents could maintain the same old rates, either unassisted 
or at no expense to their companies, or else by means of a social club, 
which cost the companies nothing! But we decline to believe anything of 
the kind. The formation of the club immediately after the passage of the act 
of 1895 is admitted. The maintenance of the old Fetter rates as established 
and practiced by the Association of Fire Underwriters of Missouri, which 
was abolished immediately after the passage of the act of 1895, because it 
would violate that law, is not denied. The character of the club arrange- 
ments, and that it had no constitution or by-laws, and only occasional meet- 
ings, is conceded. The fact that all daily and monthly reports were sub- 
mitted to this inexperienced young man, who was not an insurance expert, 
by all the local agents of the defendant companies, and that he alone hada 
right to seal and mail the reports to the companies, is confessed. The fact 
that each company paid Fetter for his book and correction slips a percent- 
age on the volume of its business, and that the book and slips were sent 
by Fetter to the company, and by the company to the local agent, or else 
by Fetter to the local agent direct when ordered so to do by his company, 
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is proved, and not controverted. And the conclusion is inevitable and irre- 
sistible that the Underwriters’ Social Club of St. Joseph isa plain, palpable, 
but bungling pool, trust agreement, combination, confederation, and under - 
standing organized to evade the anti-trust laws of Missouri, but wholly in- 
efficient for such a purpose. The local agents did it, and all knew it, and 
their knowledge is the knowledge of their companies, and their acts are the 
acts of their companies. 


The court held that these acts done constituted a pool, trust, con- 
spiracy or unlawful combination, within the meaning of the statute. 
In so holding Mr. Justice Marshall said : — ; 

The evident purpose of the social club was to maintain the Fetter rates. 
To accomplish this, their practice was for each agent to submit to their common 
agent — the secretary of the club —a daily report of all the policies written by 
each. This was done to enable him to see that they were not writing 
policies at a less rate than the Fetter rates. It could have been for no other 
purpose, for he was not an insurance expert, and they were experts; so they 
did not need his judgment or advice as to whether the risk was a proper or safe 
one. He could only watch them, and see that they followed “ correct practices ;” 
that is, charged the Fetter rates. They could all have done this without him, 
but he was employed to watch them all for the benefit of each; to catch any- 
one who attempted to cheat his confederates in the trust. This could have 
been the only purpose of submitting all the daily and monthly reports to him, 
and having him mail them to the companies. The companies all knew what 
rates their agents were to charge, for the Fetter books and slips were bought by 
the companies and furnished to their agents as a part of their supplies. They 
knew that the Fetter rates were charged and lived up to, because they could 
see that fact from every policy they issued. So that the purpose, plan, pool 
and trust are plain. The practice under the trust is also plain. The fact that 
the parties to the trust were treacherous to each other, and in the desire for 
business violated the trust agreement, and occasionally wrote policies for less 
than the Fetter rates, does not even tend to disprove the existence of the trust, 
for it is the experience of all lawful as well as unlawful associations that some 
of the members will violate the common agreement for a selfish purpose, and 
hence penalties are usually provided (as they were in this case) for such viola- 
tions. Of course there was no written agreement forming the trust, for that 
was “inexpedient,”’ and might make the members liable to prosecution under 
the trust laws, as the president of the club well and wisely remarked when the 
club was formed. When people set out to do acts that are either mala in se or 
mala prohibita, they do not put up a sign over the door, or a stamp on the act, 
declaring their purpose and intent. Concealment is generally their prime ob- 
ject. Butas such matters exist without agreements, and rest upon common 
understanding and practice, so the proof of their existence may be of the same 
character; and, while such laws are penal in their nature, and should be strictly 
construed,! nevertheless a pool or trust may be as conclusively proved by facts 


1 State v. Talbot, 123 Mo. 69; 27S. W. 366; State v. Bland, 144 Mo. 534; 46 
S. W. 440. 
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and circumstances as by direct, written evidence, for in this regard they are 
like all other frauds. 


In other portions of the opinion language is found which is striking and 
. often eloquent. It is the language of a judge whose mind is thoroughly 
made up and who finds no difficulty in expressing his ideas so as to 
make them clearly understood. Among the leading authorities to 
which he refers is the case of United States v. Addyston Pipe &c. Co.,' 
affirmed by the Sapreme Court of the United States since this Missouri 
case was decided. Referring to that decision, Mr. Justice Marshall 
pays the following high compliment to the opinion of Mr. Circuit Judge 
Taft: — 


We might well leave the law of the case at bar to depend upon that decis- 
ion: for it is a most lucid, learned and luminous exposition of all the law, 
ancient and modern, upon the questions here under consideration; so much so, 
in fact, that any attempt to enlarge upon the authorities cited and reviewed and 
the reasoning employed by the learned judge would prove futile, feeble and 
foolish. 


Referring to‘the Missouri statute as finally amended in 1897,? the 
learned Justice says: — 


This act in express terms covers the case at bar, and the courts would be 
recreant to their duty, their past meritorious rulings, and to the principles they 
profess to practice and to teach, if they let the game out of the legislative trap 
in which it has been caught, by any forced construction of law, or any distortion 
of the facts, or any maudlin sentimentality superinduced by the magnitude of 
the interests involved. 


After referring to other cases, the learned Justice continues: — 


The practice of the members of the Social Club had the effect of maintain- 
ing the Fetter rates, and hence constituted it a trust, no matter whether the 
members intended it to have that effect or not (and we have no doubt they did 
so intend it), and no matter whether they also intended to be “‘ social” in the 
manner hereinbefore indicated or not. In the olden times such practices were 
called ‘‘contracts in restraint of trade.’? Nowadays they arecalled * trusts.’’ 
There is no difference in the principle. There is a difference in the extent and 
methods. Those the courts condemned long ago were as mere saplings com- 
pared to the mammoth oaks when considered alongside of those of to-day. 
When the evils to the public interest that flow from these trust combinations 
are attempted to be described, words become mere weaklings in their power of 
expression, and one stands appalled at the helplessness of the people outside of 
judicial aid. This case strikingly illustrates the condition, and calls aloud for 
the enforcement of the statute. The facts establish the case laid against the 
defendants, and the statutory results must follow, if the statute is valid. 


1 54 U. 8. App. at p. 747; 8. c. 29 C. 2 Mo. Acts 1897, p. 208. 
C. A. 151; 85 Fed. Rep. 282. . 
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A number of constitutional questions were, of course, raised. It was 
contended on the part of the respondents that the statute was opposed 
to the Constitution of Missouri and to the Fourteenth Amendment to the 
Constitution of the United States. It was claimed that it was opposed 
to that provision of the Constitution of Missouri that ‘‘ no person shall 
be deprived of life, liberty or property without due process of law,”’ 
and also to the corresponding provision of the Fourteenth Amendment 
to the Constitution of the United States, laying a similar prohibition 
upon the States. The argument, of course, was that constitutional 
provisions of this character extend to the protection of the freedom of 
contract, as well as to the protection of acquired property; since the 
word liberty extends to and embraces the liberty of contract as 
well as the right to freedom from personal restraint. Unquestion- 
ably, this is now the settled interpretation of this provision of 
the Fourteenth Amendment. The argument was that the statute 
was unconstitutional because it restrained the otherwise lawful right of 
the respondents to enter into a contract among themselves to fix and 
maintain reasonable rates of insurance; but the court held that this 
was a total misapprehension of the statute, since the statute was 
designed to prevent men from agreeing among themselves to surrender 
their right to freedom of contract; in other words, the statute operated 
to preserve the freedom of contract against loss or deprivation by the 
voluntary action of the person or corporation enjoying it, when that 
action operated to the public detriment. This part of the opinion was 
as follows: — 


It [the statute] does not prohibit any company, or the agent of any com- 
pany, from contracting with any person who desires to insure his property 
upon any terms they two may agree upon. This is the extent and true mean- 
ing of the right of contract. It does prohibit any company, by itself or through 
its agents, contracting with any other company or its agents not to contract 
with the insured except upon terms which such insurance companies or their 
agents have previously established.~ In other words, it protects the company 
against the temptations of a trust or monopoly by refusing to permit it to strip 
itself of the power to freely contract; for under the arrangement shown jn this 
case, the applicant for insurance is free to contract, but the company and its 
agents has already limited and qualified its power by its previous contract 
with another company or its agent. The law has made this provision more out 
of regard for the otherwise helpless insurer than from tender consideration for 
the insurance company; but it incidentally preserves what it is here claimed it 
denies, — the free, unrestrained power to contract by both parties to it. 


Mr. Justice Valliant dissented upon the facts. He did not think 
that the facts showed such a combination as the statute prohibited. 
Criticism of this dissenting opinion is substantially disarmed by the 
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fact that, in the opinion of the majority, it is stated that the record 
was very voluminous. Nothing is more common than for judges to 
disagree upon questions of fact where they sit as triers of the facts, 
_ ag they do in quo warranto proceedings in Missiouri. It may properly 
be stated, however, that if the facts are set forth in the statement 
made by Mr. Justice Marshall with. adequate fullness, then the dis- 
senting opinion of Mr. Justice Valliant appears to be untenable. He 
was the only one of the seven judges who dissented upon this ground. 
Three of the seven judges, however, dissented upon another ground, 
and their dissent plainly appears to be well taken. As to five of the 
insurance companies who were made respondents in the case, the evi- 
dence failed to show that they had become members of the unlawful 
combination. Nevertheless, because they had answered, setting up 
that the statute was unconstitutional, it was held that they should be 
included in the judgment of ouster, although, in addition to this 
defense, they had pleaded a general denial of the facts alleged in the 
information. The court said: — 


It is true that the answer closes with a general denial of all the allegations 
of the petition not admitted by the answer to be true, but this avails nothing 
in view of the character of specific defenses pleaded, which are all predicated 
upon the facts charged being true. If this be not the meaning of the answer, 
then so much of it as raises so many constitutional questions amounts only to 
a moot court proceeding; for, if it be true that the defendants have never 
done the acts charged, but have observed the requirements of the act of 1895, 
and avoided its inhibitions, then it is wholly immaterial in this case whether 
the act is constitutional or not. It is only upon the theory that they have 
violated it that they can be heard to question its constitutionality. And this 
is clearly the idea of the pleader in this case, and is the only way in which the 
general denial can be made to consist with the specific defenses. 


Upon this question Mr. Chief Justice Gantt (with whom concurred 
Robinson and Valliant, JJ.), delivered the following brief dissenting 
opinion : — 


Concurring with my learned brother that the relator failed to establish by 
the testimony that five of the defendants or their agents were guilty of the 
charges against them in the information, I am wholly unable to agree to his 
conclusion that, because they challenged the constitutionality of the statut 
under which they are prosecuted in common with their confederates, they 
should, for that reason, be held to have confessed the allegations of the in- 
formation. As I understand the law, each defendant is liable only when it is 
shown to have been a party to the trust. The fact that it was sued in com- 
mon with others, and filed a joint answer denying its liability, and also the 
constitutionality of the act, does not amount to a plea of confession and 
avoidance. I regard this point of the opinion and the conclusion against them 
is a radical departure in the construction of pleadings, and hence I dissent. 
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Conspiracies TO Insure THE Business or ANoTHER: Recent De- 
CISIONS ON THE SuBJECT OF BoycotTine. — Stated in the briefest manner, 
the Supreme Court of Michigan have lately held that a court of equity 
ought to interfere by injunction to restrain a combination of persons — 
in the particular case, a laborers union — from boycotting the busi- 
ness of another by intimidating and coercing his customers to cease 
dealing with him, and by endeavoring to drive away his employés by 
means of abusive and threatening language; and that an injunction 
will, in such a case, issue to restrain the distribution of boycotting 
circulars, and to prevent ‘* picketing,’’ although both acts are done 
away from the plaintiff’s premises.!_ On the other hand, an association 
of master plumbers, in order to free themselves from the competition 
of those who were not members of their society, sent notices to whole- 
sale dealers in plumbers’ supplies, not to sell to persons who were not 
members of their association, on pain of the withdrawal of the patronage 
of their members. The wholesale dealers thereupon refused tv sell to 
non-members, and they were, in consequence, unable to purchase 
plumbers’ supplies from wholesale dealers anywhere throughout the 
United States. The Supreme Court of Rhode Island saw nothing un- 
lawful in this odious and oppressive conduct and refused an injunction 
to stop it;? but an enlightened profession will not fail to see something 
wrong in judges who thus shut their ears to the plainest dictates of 
justice and right. With a much better sense of justice, where an 
industrial trust called the Granite Manufacturers’ Association, embrac- 
ing ninety-five per cent of the granite manufacturers in the place, de- 
stroyed the plaintiff’s business by adopting a resolution that none of 
its members should deal with him under penalty of a fine, the Supreme 
Court of Vermont sustained an action on the case for damages, but 


made a mistake in holding that exemplary damages were not recover- 
able in such a case.* 


ConstituTIoNAL LAW: SEPARATION OF THE POWERS OF THE DIFFERENT 
Departments oF GOVERNMENT — New Doctrine THAT THE LEGISLA- 
ture Cannot CHANGE THE RuLes Mave By THE SupREME CouRT AS TO 
ApMISsIONs TO THE Bar. —In the case of the Application of Henry L. 
Day et ol., for admission to the bar of Lllinois,4 the Supreme Court of 


1 Beck v. Railroad Teamsters’ Pro- 3 Bontwell v. Marr (Vt.), 42 Atl. 


tective Union (Mich.),77N. W. Rep. Rep. 607. 
13. 


* Reported in the Chicago Legal 


2 Macauley v. Tierney, 19 R. 1.55. News for July Ist, 1899. 
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Illinois have rendered a decision so strangely untenable that, as a friend 
of the court, we feel bound to help it out of the quagmire into which the 
Chicago Bar Association has plunged it. From an early date the legisla- 
tion of Illinois conferred upon the Supreme Court of that State the power 
to license attorneys and to strike them from the roll for misconduct ; and 
the Supreme Court of Illinois derives its general power over the subject 
from this legislation, and from no other source. With the exceptions 
stated in the note below, it is an appellate court only, and the Consti- 
tution of Illinois confers upon it no power to legislate for all the courts 
in the State on the subject of the qualification of attorneys. Acting 
under the power thus conferred, on November 4th, 1897, the court 
adopted a rule appointing a State Board of Law Examiners, and re- 
quiring that applicants for examination before such board should fur- 
nish evidence of having pursued a course of law studies for three years 
in a law school, or office. This act bore very hardly upon a great many 
students who had entered upon their studies at the time when the rule 
was made, and who justly expected to acquire the right to admission 
to the bar at the expiration of a course of study of two years accord- 
ing to the existing rule, if found upon an examination to be other- 
wise qualified. To relieve this hardship, the Legislature of Illinois 
passed an act known as ‘‘the Campbell Act,’’ which provided that 
‘* every applicant for a license who shall comply with the rules of the 
Supreme Court in regard to admissions to the bar in force at the time 
such applicant commenced the study of law, either in a law office or in 
a school or college, shall be granted a license under this act, notwith- 
standing any subsequent changes in said rules.’’? This act simply 
meant that any student who entered regularly upon his course of study 
before the adoption of the new rules, should be admitted upon com- 
pliance with the rules of the court in force at the time he commenced 
his course, and should not be compelled to study an additional year 


1 The provision of the Constitu- 
tion of Illinois defining the jurisdic- 
tion of the Supreme Court of that 
State, is as follows: ‘“*The Supreme 
Court shall consist of seven judges, 
and shall have original jurisdiction in 
cases relating to the revenue, in man- 
damus, and habeas corpus, and appel- 
late jurisdiction in all other cases. 
Const. Ill., Art. VI., § 2. No provis- 
ion whatever exists in that instrument 
clothing the Supreme Court, or any 
other court, with the power to pre- 
VOL. XXXIV. 


scribe rules for the admission of 
attorneys. Weof course speak sub- 
ject to reversal, but we do not believe 
that either the expression “‘ attor- 
ney’’ or “ counselor,’’ or ‘‘ member 
of the bar ’’ can be found in that in- 
strument. The Supreme Court of 
Illinois are therefore overruling the 
Legislature in the exercise of a power 
which they get alone from the Legisla- 
ture! 

2 See Bradwell’s edition, Session 
Laws, p. 78. 
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under the new rules. The Supreme Court of Illinois now hold this act 
to be unconstitutional, on two grounds: 1. That it is special legislation, 
the date November 4th, 1897, being merely an arbitrary date; and, 2. 
That it invades the exclusive province of the judicial branch of the State 
government to determine who shall and who shall not be allowed to 
practice law in the courts of record of the State. There is no sense in 
the opinion on either ground. The statute does not create an arbi- 
trary classification, but applies itself providentially to the relief of a 
meritorious class of persons disappointed in their reasonable expecta- 
tions by the new rule of the Supreme Court. It does not come within 
any of the sound definitions of a special law, within the usual consti- 
tutional inhibitions against the passage of special laws.! 

Upon the second ground, the opinion is picturesque in its wildness. 
If it be conceded that the Supreme Court has inherent power, inde- 
pendently of the Legislature, to say who shall and who shall not be 
members of its own bar, yet this cannot, on any possible theory, be 
held to embrace the power to say who shall and who shall not be 
members of the bar of the circuit courts of the State. To make such 
a rule is legislation; and having made such a rule, the Supreme Court 
of Illinois now say that the Legislature cannot repeal or modify it, 
because, in our ancestral country, and generally in this country, the 
subject of the admitting and excluding members of the bar has been 
committed to the courts. But committed by whom? Always by the 
Legislature, the sovereign law-making power. This is shown by the 
learned historical exposition which the committee of the Chicago Bar 


1 The Legislature of Illinois is pro- 
hibited from passing special laws ‘‘ reg- 
ulating the practice in courts of jus- 
tice: ’? Const. Ill., Art. IV, § 22. But 
the wildest dream could not extend 
this clause into a clause relating to the 
qualifications and admission of attor- 
neys. No other enumerated clause in 
that instrument in which this prohibi- 
tion is laid upon the Legislature can be 
construed as having any possible ref- 
erence to the admission of attorneys. 
It is also ordained in the same section 
that, ‘“‘in all other causes where a 
general law can be made applicable 
no special law shall be enacted.’ 
Ibid., last clause. In the case under 
consideration the bounty of the Legis- 
lature addressed itself to the relief of 


a special class of law students ex- 
cluded from their just expectations by 
a rule of the Supreme Court. Those 
students were such as had commenced 
the study of law on the date at which 
this rule was made, under the reason- 
able hope that, if otherwise found 
qualified, they would be entitled to 
admission to the bar after the comple- 
tion of the term of two years of study. 
The Legislature had the manifest right 
thus to relieve this class of persons, and 
they could not do it in an apter mode, 
leaving the new rule of the Supreme 
Court otherwise in force, than by 
doing just what they did. There is no 
propriety whatever in regarding this 
enactment as a special law within the 
prohibition of the Constitution. 
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Association assisted Chief Justice Cartwright in making. Parliament 
legislated upon the subject from an early day ; and while it wisely com- 
mitted the question to the courts, yet no Englishman ever dreamed that 
the power of the courts over the subject existed independently of Par- 
liament. So, in the United States, and notably in Illinois, all our State 
legislatures have made rules prescribing the qualifications for admis- 
sion to the bar, but have committed to the courts the execution of 
those rules, just as the Legislature commits to the courts the execution 
of nearly all the laws which it enacts. Indeed, the cases cited by Mr. 
Justice Phillips in his dissenting opinion (with whom concurred Mr. 
Justice Boggs), show that the acts of the Legislature governing the sub- 
ject have always been accepted by the courts as furnishing their 
rules of decision. 

But if it be conceded that the Supreme Court of Illinois has or could 
justly acquire the power to make a rule prescribing the qualifications 
for admission to the bar throughout the whole State, yet such a rule 
would stand on the footing of any other rule made by a court for 
the administration of justice: in the absence of a statute govern- 
ing the subject, it would be subject to legislative alteration or repeal. 

The Supreme Court of Illinois might make, and has made, an elabo- 
rate series of rules governing its own procedure; but does any 
lawyer suppose that the Legislature cannot change those rules? If 
& proposition so extravagant is admitted, then every code of procedure 
and every rule of evidence which the Legislature may enact, is an inva- 
sion of the province of the judicial branch of the government. This is 
the logical result of the Illinois decision under consideration; since 
there cannot be any distinction with reference to the power of the Legis- 
lature, between a rule of court governing the admission of attorneys 
and a rule of court relating to procedure or evidence. This decision, 
then, if acquiesced in, would be a long step toward the new doctrine 
of ‘‘ judicial supremacy.’’ Sound lawyers will, however, regard this 
as the spectacle of judges flying in the face of the Legislature 
when the Legislature has trodden on their toes. They would regard it 
as more edifying to see the court cast about and examine the sources 
of its own power, instead of passing so flippantly upon the power of 
another branch of the government. The judicial and the legislative 
branches of the government are separated from each other and made 

independent by all our American constitutions. But this simply means 

that the judiciary cannot make a law outside of the doctrine of judicial 
precedent, and that the Legislature cannot try a case or render a judg- 
ment. But when the Supreme Court of a State makes a law, calling 
it a rule, not merely for the conduct of business in its own tribunal, 


| 
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but for the government of the courts of the whole State, and when it 
declares that the Legislature cannot repeal that law, it commits two 
offenses against the Constitution: it usurps legislative power which 
does not belong to it, and it denies to the Legislature the power which 
rightfully belongs to it. It seems, nevertheless, that this decision is 
likely to meet with the concurrence of a good many lawyers in Illinois, 
not because of its soundness, but because it will be beneficial in ele- 
vating the standard of the bar. But those lawyers forget that it is 
more important to uphold the Constitution than to elevate the standard 
of the bar. We regret to find that this decision is approved in the 
address of Hon. Benson Wood, President of the Illinois State Bar 
Association, at its meeting on July 6th at Chicago, but we feel bound 
to say that he puts just about as much thought upon the subject as 
a child bestows upon a stick of candy. | 

It is noteworthy that while the Supreme Court of Illinois thus places 
itself above the Legislature, from which alone it derives its power to 
prescribe the qualifications for members of the bar for all the courts of 
the State, the Court of Appeals of New York yields an unquestioning 
and implicit assent to an act of the Legislature of that State requiring 
all licensed attorneys to register with the clerk of that court on or 
before the lst of January, 1899, in default of which they should for- 
feit their right to practice in the courts, and be guilty of a misdemeanor 
for so practicing. The court held that it had no jurisdiction, on the 
application of an attorney who had neglected to register as required 
by the statute, to make an order of court permitting him to register 
munc pro tunc. The court proceeds upon the ground that, under the 
Constitution, its jurisdiction is limited to reviewing questions of law. 
Whether a court of original jurisdiction had power, under the statute, 
to relieve an attorney from the consequences of his negligence after he 
may have become liable to criminal prosecution under the statute, the 
court did not determine. Nor was it necessary, for the Legislature 
- goon after passed an act affording the means of relief in such cases. 


Trusts or Morteace Money. —In In re Harman and the Uxbridge 
and Rickmansworth Railway Company,! Mr. Justice, Pearson said: 
‘¢ Every one knows that when in a mortgage deed the mortgage money 
is stated to belong to several persons on a joint account, those persons 
are in ninety-nine cases out of a hundred trustees of the money, and 
yet the court has always resolutely refused to go behind the recital, or 


1 §2 Law. J. Rep. Chanc, 808; L. R. 24 Chanc. Div. 720. 
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to inquire what the trusts are.’’ It is pointed out in ‘‘ Dart on Ven- 
dors and Purchasers’’ that this is pro tanto a departure from the 
general principle that it is for the purchaser’s solicitor and not for the 
vendor’s to judge of the materiality of the muniments of title; but 
such departure is sanctioned by convenience and universal practice. 
The appropriate form of recital, therefore, when a mortgage on which 
trust money has been invested is transferred onan appointment of 
new trustees, is not sufficient to affect a purchaser with notice of the 
nature of the title to the mortgage money. But he must beware of 
notice aliunde. This appears from the recent decision in In re Blai- 
berg and Abraham’s Contract.1_ There a mortgage deed contained the 
recital that thg mortgage money belonged to the mortgagees upon a 
joint account. But, by an unlucky accident, documents were for- 
warded to the purchaser’s solictor which gave him notice of the settle- 
ment under which the trusts of the mortgage money arose. It ap- 
peared that the existing mortgagees were not the original trustees of 
the settlement, and the purchaser required to be satisfied that they 
had been duly appointed as trustees thereof; and he was held to be 
entitled to this information, inasmuch as the trust having been brought 
into the title of the land, he could not get a sufficient discharge for the 
purchase money unless the appointment of the trustees was a valid 
one. It is to be observed in this case that, supposing the purchase to 
have been completed without inquiry, there would have been nothing 
upon the title to indicate on any future dealings with the land that the 
purchaser ever had notice of the trust.— Law Journal (London. ) 


MARRIAGE AND Divorce: Contrisutory NEGLIGENCE IN ENTERING 
INTO THE MARRIAGE ReLation. —In a recent divorce case in Kentucky 
where release from matrimonial ties was sought on the ground of the 
habitual drunkenness of the wife, Judge Stoney refused the prayer of 
the bill on the ground that the plaintiff had entered into the marriage 
within four months of the decease of his first wife and in so doing had 
been guilty of a ‘‘ want of ordinary care’’ which debarred him from 
the relief sought by him. As a learned contemporary remarks in dis- 
cussing the case, the doctrine of contributory negligence is something 
of a novelty in connection with the domestic relations. It is true that, 
in a somewhat related department of the law, we have heard of a plea 
of contributory negligence on the part of the young lady plaintiff, being 


J. N. C. (1899) 370. 
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‘ entered by the unfortunate defendant to a breach of promise suit, where 
the allegations were serious; but diligent search failed to disclose any 
official report of the case. The Kentucky decision extends the doctrine 
of caveat emptor into a new field. The only ground heretofore for 
denying a divorce where the defendant has been proved guilty of an 
offense which the statute recognizes as sufficient cause for dissolution 
of the marriage tie is that the plaintiff is in pari delicto. But now it 
will be necessary for the plaintiff to set up in his bill that at the time 
of contracting the marriage be was exercising such care as a prudent 
and reasonable man, in a like situation, would have exercised, and that — 
he was not aware, at the time of contracting said marriage, nor could 
he have known by the exercise of such care, etc., that, the defendant 
was addicted to the excessive use of vinous, malt and distilled liquors, 
to flirting with the coachman, etc., etc. Perhaps the ancient Illinois 
doctrine of comparative negligence may be revived, which, it will be 
perceived, furnishes a wide field for legal subtleties. Whether the 
doctrine of the Squib case, so well established in the law of negligence, 
that contributory negligence cannot be pleaded against a plaintiff who 
acts imprudently, under strong excitement induced by the tortious acts 
of the defendant, — will be introduced into the law of Kentucky con- 
cerning the domestic relations, it is too early to surmise. There is 
another side of this question which is serious enough, and that is the 
effect on the family itself of compelling a man or woman to live in 
marital relations with an habitual and irreclaimable drunkard. It would 
seem not improper that the judge who rendered the decision in such a 
case should be compelled to support the wretched children, who may 
be expected to spring from such a union. Perhaps some day we may 
rise to the conception, dictated by the most elementary conceptions of 
morality, that the person whose welfare should be the primary concern 
in matters of marriage and divorce are the children, and not the 
parents. 


NEGLIGENCE: INDEPRNDENT ConTRACTOR — Dan@EROUSs WORK ON A 
Hieuway — Dory or Emptoyer or Contractor To Take CARE THAT THE 
PusBic ARE Protectep. — In the case of Holliday v. National Telephone 
Co.,! decided in the English Court of Appeal, it appeared that the de- 
fendants were lawfully laying telephone wires under a highway, and for 
this purpose made trenches in which were laid tubes through which the 
wires were carried. The tubes were joined together with soldered 


1 81 Law Times Rep. 252. 
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joints, and the defendants employed a plumber to do this work. In 
doing the work a benzoline flare lamp was used, and the plumber negli- 
gently used a defective lamp. For use in the work there was a pot of 
molten solder on the footway, and the plumber, as was usual and ordi- 
nary, dipped the lamp into the molten solder in order to heat it and 
obtain a flare. Owing to the defect in the lamp it exploded, and the 
molten solder flew out and injured the plaintiff who was passing along 
the footway. It was held (reversing the decision of the Queen’s Bench 
Division), that, even if the plumber was an independent contractor, the 
defendants were liable because they had caused dangerous work to be 
done upon the highway. 


Lord Halsbury, L. C., among other things said: — 


In this case it was properly authorized by the local authority. There was a 
duty cast upon the person thus interfering with the highway to take care that 
the public were protected from any act of negligence by the person employed 
to do the work. In this case a person was employed to solder the joints of 
the tubes. For that purpose it was necessary to use molten lead in doing the 
work, and to have it upon the spot where the work was being done. It has 
also been found, as a fact, that it was usual, as the defendants must have well 
known, to put the blow-lamp into the caldron of molten lead. If the lamp was 
in good order that operation would be perfectly harmless; but if the lamp was 
out of order there would necessarily be an explosion. Therefore, there was an 
operation to be performed which might in the ordinary course of things cause 
an explosion if proper care was not taken. Can it, then, be contended that the 
defendants were under no obligation to the public to take care that members of 
the public were not injured by that operation? In my opinion such a conten- 
tion is unarguable. 


Lord Justice Smith agreed with the Lord Chancellor, saying :— 


I think also that the other point is conclusive as to the liability of the 
defendants. This work was being done upon a public highway, and it was 
clearly dangerous work in which molten lead was being used and a benzoline 
blow-lamp. The defendants, therefore, were delegating the performance of 
dangerous work to the plumber. The plumber while doing the work —as has 
been found by the County Court judge — did that which would ordinarily and 
usually be done when he put the blow-lamp into the pot of molten lead. The lamp 
was not in proper order, and an explosion took place by which the lead was 
scattered and the plaintiff was injured. The plaintiff sued the defendants for 
damages, and the defendants set up the defense that they had employed an 
independent contractor to do the work, and that therefore they were not liable. 
Iam of opinion that, according to the principle established in Hughes v. Percival,! 
and Black v. Christchurch Finance Company, where a person is executing work 
upon a public highway, he cannot escape liability by employing an independent 
contractor, because there is a duty cast upon him to see that the work upon 


149 L. T. Rep. 189; 8 App. Cas. 443. 2 70 L. T. Rep. 77; (1894) A. C. 48. 
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the highway is so carried out as not to injure persons who are using the high- 
way. I cannot agree with the view of Wills and Lawrance, JJ., in the court 
below, that the using of molten lead upon the highway in this way comes within 
any possible view of what is called casual or collateral negligencc. 


NEGLIGENCE: Exectric Licnt Company — rrom Contact 
witH Wires on a — Company Not LIABLE UNLESS IT HAS 
Invitep or LICENSED THE Person INJURED TO GO UPON THE BUILDING. — 
In the case of Hector v. Boston Electric Light Company,' decided in 
the Supreme Judicial Court of Massachusetts, the defendant, an electric 
light company, maintained its wires over a building designated as 41 
Temple place, without any right of possession from the owners or 
occupants thereof. A telephone company, with no better right, main- 
tained its wires over the same building. The wires of the electric light 
company were not properly insulated where they passed over the build- 
ing, nor were they placed so far above the roof that persons thereon 
would not come in contact with them. A servant of the telephone 
company went upon the roof of the building in the discharge of his duties 
to his own master, and there, coming in contact with the wires of the 
electric light company, received a shock and an injury. It was held 
that he had no cause of action against the electric light company because 
that company had not invited him or licensed him to go upon the roof 
of the building, and consequently it owed no duty of protecting him 
from the danger. In the opinion of this humane court, the mere fact 
that the electric light company had reason to expect that such a line- 
man might go upon the roof of the building in the discharge of bis 
duties, did not raise any obligation on its part to insulate its wires or to 
raise them to such a height that they would not be dangerous death- 
agents to the servant of another company doing his duty to his master, 
and having as good a right to be there as he had. This decision is ofa 
piece with a long line of decisiois of this court exonerating the owners 
of real or fixed property from liability for injuries received by persons 
lawfully upon the premises. It is an inhuman decision and without 
just support in legal analogy. 


NeGuicence: Ramway Companres — Statutory OsBLiGaTion To Ring 
anD Sounp WHISTLE aT A STATED Distance FROM A HIGHWAY 
Crossine. —In the case of Tessmer v. New York &c. R. R. Co.,? it 


1 64 N. E. Rep. 539. 2 44 Atl. Rep. 38, 


i 
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appeared that a statute of Connecticut provided in substance that when 
a railway train approached a public highway crossing at grade, the 
engineer should commence sounding the bell or steam whistle at a dis- 
tance of eighty rods from the crossing, and should keep the bell or 
whistle occasionally sounding until the engine had passed the crossing. 
The court, quoting one of its previous decisions, held that the practical 
construction put upon this section has been the common sense one that 
the whistle should be sounded at the eighty rod point, and that the bell 
should be rung thereafter until the engine passed the crossing.! In 
the opinion of the majority of the court, by Torrance, J., it was 
admitted that there might be exceptional circumstances where the com- 
mon law obligation of using ordinary care would require more than this 
at the bands of the engineer. What the court held was that the failure 
of the engineer in the particular case to keep the whistle ‘‘ constantly ’’ 
sounding between the whistle-post and the crossing did not constitute 
negligence on the part of the company, although the crossing was dan- 
gerous by reason of fences and buildings obstructing the view and 
preventing persons using the crossing from hearing an approaching 
train. The decision does not seem to be sound, in that it goes too far 
in so construing the statute as to make it relieve the railroad company 
from liability for the very catastrophe that it was intended to prevent. 
Hamersley, J., dissented, substantially on this ground. He said: 
“The corporation is liable if it fails to take such measures in respect 
to a particularly dangerous crossing as are in fact necessary to its use 
of the highway with reasonable care.’’ The dissenting opinion seems 
to be rather preferable to the majority opinion. It is sound, sensible 
and conservative of human life. It imposes upon the railway company 
under such circumstances a very slight obligation in addition to that 
which the statute demands under the circumstances, and this slight 
burden or duty on the part of the engineer may often result in the 
saving of human life and in the protection of valuable property. 


1 Citing Bates v. Railway Co., 60 Conn. 259, 266; s. c. 22 Atl. Rep. 538. 
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CORRESPONDENCE. 


JUDGE DOOLITTLE DEFENDS THE JURY SYSTEM. 


To the Editors of the American Law Review: 


Your November-December number for the year 1898 contains a note entitled, 
“Jury Trial Still on Trial,’? which concludes as follows: — 


If jury trial is such an admirable system, let us extend it to the decision of all 
questions of fact, in equity, in admiralty, and in ecclesiastical cases. If it is a system of 
doubtful utility, and a bungling and uncertain means of arriving at justice, let us then 
curtail it—at least in civil cases. The truth is, that the real value of trial by jury, lies in 
the fact that it consists in a popular negative upon the execution of the law in hard cases. 
The value of jury trial lies in the fact that the jury is a ‘‘ pardoning board;” a board that 
pardons before conviction; that pardons before the stain of guilt has been put upon the 
accused. 


And, your November-December number, 1899, contains a note on “‘ The Case 
of Captain Carter,’ which concludes as follows: — 


A statute was enacted by Congress, during the Civil War, under which army contractors 
were subject to trial by court-martial; but we suppose that any prosecution against the 
civilian contractors in the present case, must necessarily take place in one of the civil 
courts of the United States. Such a prosecution would necessarily take place in the 
Southern District of Georgia, and, it would, without doubt, result in an acquittal. The 
country would be treated to an illustration of the value of “ trial by jury,” and to the 
difference between the rottenness of the jury system, and the upright justice of a court- 
martial. They would find renewed evidence in support of the conclusion, that the real 
advantage of trial by jury is, that it consists of a popular negative upon the execution of 
the law. 

For twelve years I have been a subscriber and reader of THE AMERICAN Law 
REVIEW, and, during that time, there has seldom been found an article within 
its covers emanating from the editorial management, that has not been met 
with a hearty ‘‘amen!’’ from your humble subscriber. The independent, 
fearless and just criticism, occasionally found upon its pages, of the inferior 
Federal courts for their constant aggression upon the jurisdicticn of the State 
courts, 

** Deserves with characters of brass, 


“ A forted residence ’gainst the tooth of time — 
“ And rasure of oblivion. Give me your hand!” * * * 


Will you permit such an admirer of your law periodical to enter upon its 
pages an emphatic protest against your criticism of trial by jury, believing that 
in so protesting, he voices the sentiment of the overwhelming majority of 
lawyers in the Southern States. The so-called ‘* Reformed Procedure’’ in the 
courts of the Northern and Western States supplanting special pleading and 
common law methods; the great corporate interests aggregating and domi- 
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nating capital, worth billions of dollars, and the immense immigration from 
Europe, bringing continental ideas of administering justice; — all, doubtless, 
tend to make more or less unpopular trial by jury in the North and West. In 
the South, however, where a much greater percentage of the white population 
ig American born, trial by jury is still regarded as a priceless heritage, and 
held as a sacred trust for posterity. In the Virginias, we still believe as sin- 
cerely as did the English Barons at Runnymede: — 


“ That every freeman should be protected in the enjoyment of his life, his liberty and 
bis property, unless declared to be forfeited by the judgment of his peers and the law of 
the land;” and thut “ juratores sunt judices facti!” 


It has been a time-honored saying, by Virginia courts and law text-writers, 
that 
“ The law regards with a jealous eye any encroachment upon the province of the jury!’ 


And, so closely is this principle applied in practice, that it is generally held 
fatal error for the presiding judge to comment upon the weight of evidence — 
especially in criminal cases — although at the same time telling the jury that 
they are at full and entire liberty to decide for themselves.} 

We lawyers in the Southern States still:fondly believe, with Sir William 
Blackstone, that 


Trial by jury preserves in the hands of the people, that share which they ought to have 
in the administration of public justice, and prevents the encroachments of the mere 
powerful and wealthy citizens; that every new tribunal erected for the decision of facts 
without the intervention of a jury (whether composed of justices of the peace, com- 
missioners of the revenue, judges of a court of conscience, or any other standing 
magistrates) — as a step towards establishing aristocracy — the most oppressive of abso- 
lute governments; and that it is therefore a duty which every man owes to his country 
his friends, his posterity and himself, to maintain to the utmost of his power, this valuable 
constitution in all ite rights; * * * to amend it wherever it is defective; and, above all, 
to guard with the most jealous circumspection against the introduction of new and 
arbitrary methods of trial, which, under a variety of plausible pretenses, may, in time, 
imperceptibly undermine this best preservative of English liberty. 


If it is replied that Blackstone’s eulogium is merely a play upon words, and 
of no practicable significance as a guide to modern courts in the administration 
of justice, I would, in support of Blackstone, cite the opinion of Judge Jobn 
Bannister Gibson, who 

“Stands with the great majority, as the one man that, like Saul, is “ higher from the 
shoulders and upward, than any of his fellows.” 

In Delany v. Robinson,? Judge Gibson, rendering the opinion (seventy-two 
years after Blackstone wrote his Commentaries) — says: — 


Yet, this mode of trial has decided advantages over every other: but they are not 
those usually attributed to it, by its eulogists. They consist, mainly, in its publicity, in 
the popular knowledge of the laws which it disseminates, and in the confidence inspired 
by popular agency in their administration; and, they are undoubtedly so great that civil 
liberty would not long survive it. 


A man’s opinions are to a great extent governed by his surroundings. It 
may be that, in the State of Missouri, the practical effect of jury trial is as 


1 See State v. Staley, 45 W. Va. 792, a case 2 2 Wharton, Pa. 
in which your correspendent as presidirg 
udge apparently made a lapsus linguae.” 
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you depict — “ that it consists in a popular negative upon the execution of the 
law in hard cases, and that the value of jury trial lies in the fact that the jury 
isa pardoning board—a board that pardons before conviction.’”? But not so 
in the State of West Virginia, where the converse of your reasoning would be 
a more accurate conclusion. 

According to my three years’ experience as Judge of the Eighth Judicial 
Circuit of the State, juries in criminal cases generally convict, and the board 
pardons after conviction, after the stain of guilt has been put upon the 
accused. As such judge, I have presided at the trial of at least thirty-two 
murder cases, in three-fourths of which the juries convicted the prisoner; and 
when they failed to convict they were warranted in their verdict of acquittal 
according to the evidence before them; and the fact that in two or three cases 
murderers escaped deserved punishment, was not due to any dereliction of duty 
on the part of the jury — who almost invariably act upon their honor as well 
as upon their oaths. 

A regular term of Circuit Court in one of our mountain counties, is typical 
of our Republican government. There are found the judge, the sheriff and 
other court officials, generally elected by the people; the grand and petit juries, 
all performing their several functions as constituent parts of the court; the 
electors of the county filling the court room and observing the official conduct 
of these, their servants; the independent bar, appearing there as officers of 
the court, and in their representative capacity, advocating and vindicating the 
rights of their clients. 

Where can be found better schooling for embryo statesmen? 

Would it have been possible for Daniel Webster to have delivered, without 
sufficient time for preparation, his famous speech in reply to Robert Young 
Hayne, had it not been for his experience as an advocate before juries? 

I believe that jury trial is a salutary check on constantly increasing corporate 
greed, and a protection to the rights of the people — by keeping corporations 
in bounds, and making them more careful to observe the rights of individuals. 
Imagine a judge, in lieu of a jury, trying a case founded upon Lord Campbell’s 
Act, against a corporation for the negligent killing of a person — say, an infant 
of tender years—solemnly fixing the measure of and estimating the damages 
sustained by the parents! 

In conclusion, permit me to observe that the right of trial by jury is so inter- 
woven in the fabric of our political institutions, that, were this right abolished, 
the tendency would be toward a still stronger centralized government — to make 
the inferior Federal courts, in their aggressions upon the rightful jurisdiction 
of the State courts, still more aggressive; and, in this respect, undo the work 
in part done by the AMERICAN Law REVIEW — the correction of Federal abuses. 
Were trial by jury abolished, it would intensify the everpresent conflict between 
capital and labor; it would, in fact, 


“ Pour the sweet milk of concord into hell, 
“* Uproar the universal peace, confound 
“ Allanity on earth.” * * * 
Or, at least equity in the United States. 
Respectfully, 


E. 8S. DOOLITTLE. 
HUNTINGTON, WEsT Va. 
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‘“* INCOMPETENT, IRRELEVANT AND IMMATERIAL.” 


To the Editors of the American Law Review: 


In a deposition before me I find frequently interpolated the objection: 
“Incompetent, irrelevant and immaterial.’’ It can be heard almost any day in 
any of our court rooms. Yet there seems to me a kind of incongruity in the 
ricochetting and comprehensive objection. 

If the three terms are co-extensive, or if any one is co-extensive with another, 
the repetition is not verbal neatness, to say the least. 

If the terms have any difference in meaning, it is remarkable that so frequently 
the same three grounds for objection co-exist. If two have the same meaning, 
and their combination constitutes but one objection, the persistent co-existence 
of the same two grounds of objection is still noteworthy. 

If two or more are contraries, their joint application is positively wrong. 

Relevant facts are facts that show something — facts from which a particular 
fact may be inferred with respect to a specific issue. They Jift from obscurity 
to clarity. They are precisely the same with evidence (using the word evidence 
in its general sense). The question is independent of personality. One person 
may see and maintain that X shows something with regard to A, whereas 
another denies it. But they would both agree as to the abstract definition of 
relevancy (using the word in its general sense). The objection of irrelevancy 
is therefore of the widest possible scope; meaning that, in the opinion of the 
objector, the facts offered have not the slightest tendency to throw any light 
on the problem. Irrelevant evidence is an absurdity. 

The word incompetent is the most troublesome of the three. It is applied 
both to evidence and witnesses. I deal with it here as applied to evidence, but 
its application may show its meaning. The most usual meaning assigned is, 
unfit to be heard in a court of justice, applied both to witness and evidence; 
as, incompetent witness, incompetent evidence; it seems to me to admit 
knowledge or relevancy (in the ordinary sense), but to refuse admissibility. 
Note that it has no ordinary or outside meaning. It is a judicial term. 

Immaterial facts are those that confessedly shed some light, but so incon- 
siderable in quantity as to confuse and divert, rather than to elucidate the 
question to be determined. 


The logical relation may be graphically represented by the following diagram : 


Relevant. 
All outside is 


I 
eltie| nit e 


m 
r 


i Irrelevant. 


Thence :— 
1. Whatever is incompetent is relevant (in the ordinary sense) and material. 
2. Whatever is immaterial is relevant and competent. 

3. Whatever is irrelevant is neither incompetent nor immaterial. 
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Stephen omits competency as applied to evidence altogether, and modifies 
relevancy into judicial relevancy, which seems to me another way of getting at 
the same thing, while his classification is not in general use. 

It is true that for him competent sometimes lies in the domain of irrelevant, 
But I prefer my own. I do not believe that anything entirely irrelevant is ever 
(confessedly) admitted. 


CHARLEs P. WILLIAMS. 
St. Louris, Mo. 


[Many courts hold that an objection to evidence on the ground that 
it is ‘‘incompetent, irrelevant, and immaterial ’’ is valueless for the 
purpose of saving an exception, because it fails to point out any 
specific ground of objection. — Eps. Am. Law Rev. ] 
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{THE MOONSHINERS. By H.M. WILTSE. 218 pp. Paper, 50 cents. Times Printing Com- 
pany, Publishers: Chattanooga, Tenn. 

The character of this book is clearly indicated by its title and by the pictorial 
decoration on the last page of the cover: a masked and hooded figure in an 
attitude of defense, holding in its right hand a villainous-looking six-shooter. 
Though the most indulgent critic could not call the book literary, or even well- 
written, it will nevertheless appeal to that large class of readers who delight 
in grewsome details, as well as to more thoughtful people who are interested 
in all curious types of humanity. According to Mr. Wiltse (and one must 
believe him, because he evidently knows his subject thoroughly), the moon- 
shiner, while an incorrigible law-breaker in the pursuit of his favorite passion, 
illicit distilling, is oftener than not an honest citizen in other ways, a good 
neighbor, and sometimes a professing Christian. More than half of the law- 
abiding citizens of the Tennessee mountains seem to be in sympathy with the 
moonshiners, and the blowing of horns and firing of guns to warn the distillers 
of the approach of the revenue officers is not uncommon. 

The book describes the moonshiner himself, his haunts, his methods of work, 
his eternal vigilance in evading the ‘“‘ Revenues ’’ and gives details of many in- 
teresting trials and raids. Some of the ‘‘ tricks of the trade’ resorted to in 
order to evade the letter of the law are rather amusing. Borrowing liquorand 
never returning it, but sometimes afterward handing the moonshiner from whom 
it was borrowed a sum of money in lieu of its return, is one of them. Another 
is for a moonshiner who has a supply of whisky he wishes to dispose of, to 
tell an “ innocent,’’ in confidence, that he is very thirsty, work upon his im- 
agination till he, too, is anxious for a drink, and then to lead him, under prom- 
ise of secrecy, to a confederate who is lurking in the neighborhood with a 
supply of moonshine. ‘‘ The innocent,”’ says Mr. Wiltse, ‘‘ buys a quart or a 
gallon, treats his supposed friend in need, and goes away a happier but not a 
wiser man.’’ 

It seems that the ‘‘ trade union’’ flourishes even among the moonshiners of 
Tennessee, and an interesting account is given of s secret society of this 
character, called ‘‘The Honest Man’s Friend and Protector.’” The penalty 
for disloyalty to this organization is not boycott, as in more highly civilized 
communities, but death, ‘‘ in any way the true party thinks best.”” An account 
of the cowardly depredations of its members makes one rather unsympathetic 
with Mr. Wiltse’s final ‘‘ Suggestions to the Moonshiners,’’ in which he ad- 
addresses them as “ Gentlemen and Fellow-Citizens.” - 

A reading of this book will incline one to the belief that the Southern 
revenue officers, whose service to their country includes the raiding of these 
illicit stills, are, as a rule, men of great courage, vigilance and devotion to 
duty, in the discharge of which many of them lose their lives. 
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LLOYD’s STATE TRIALS. — State Trials of Mary, Queen of Scots, Sir Walter Raleigh, and 
Captain William Kidd, condensed and copied from the State Trials of Francis Hargrave, 
Esq., London, 1776, and of T. B. Howell, Esq., F. R. S., F. 8. A., London, 1816, with ex- 

planatory notes. By CHARLES EDWARD LLOYD. Chicago:Callaghan &Company. 1899, 


The editor of this volume, in his preface, gives a condensed history of the 
State Trials as follows: ‘The first edition of the ‘State Trials,’ contained 
in four volumes, folio, was published in 1719. The compiler was Mr. Salmon, 
It began with the trial of William Thorp for heresy, in the eighth year of 
Henry IV, and ended with Dr. Sacheverell, near the end of Queen Anne’s 
reign. A second edition appeared in 1739. New matter was added, which 
increased the size to six volumes. The editor was Mr. Emlyn. The preface 
to this edition is remarkable. Extracts from it, commenting on the language 
of Sir Edward Coke, will be found in notes in the trial of Sir Walter Raleigh 
in this volume. Mr. Emlyn was the editor of Sir Matthew Hale’s ‘ History 
of the Pleas of the Crown.’ In 1742 a third edition was issued. In 1766 
two additional volumes appeared, which brought the date of the State Trials 
to the year 1760. The fourth edition, edited by Francis Hargrave, Esq., con- 
tained ten volumes. It was issued in 1775. The eleventh or supplemental 
volume to this fourth edition by Mr. Hargrave, was published in 1781. A 
complete collection of ‘State Trials and Proceedings for High Treason and 
for Crimes and Misdemeanors from the Earliest Period to the Year 1783,’ 
compiled by T. B. Howell, Esq., F. R. S., F. S. A., including the matter con- 
tained in the folio edition of Mr. Hargrave, was issued in twenty-one volumes 
in 1816. This collection is of inestimable value. It contains extracts from the 
Hardwicke papers, copies of MSS. from the Bodleian Library, the British 
Museum, etc., that cannot fail to interest, not only lawyers, but cultured people 
throughout the world. This handy volume, the first of a series, contains the 
State Trials of Mary Queen of Scots, Sir Waiter Raleigh, and Captain William 
Kidd, condensed and copied from the State Trials of Hargrave and Howell. 
The original text is followed, except when it is necessary to avoid useless 
repetition. Brief notes and literal translations are given when necessary. 
The publication of this series places these valuable and interesting old legal 
classics in the hands of the masses.” 

This is all very well, except the confession of condensation. The confession 
that the work is a condensation or an abridgment will greatly impair its value 
to scholars and to lawyers. We do not know who Mr. Lloyd is; the best read 
members of the legal profession in America really know so little about the State 
Trials that they would not, on a cursory reading, detect what Mr. Lloyd has 
left out in his process of condensation, nor discover the theory on which he has 
proceeded in making it, in order to exscind what he regards as repetitions. 
But the very repetitions in a trial are a part of the trial itself, and tend to 
show the ideas upon which the greatest stress was laid. 

But while the value of the work is unquestionably impaired by condensation, 
there is on the face of the work itself no indication that the pruning has 
wrought any substantial damage, at least for popular reading. The book is 
well printed and very attractive to the eye. The pages are replete with 
interest. 

The trial of Mary Queen of Scots, by a commission composed of no less 
than forty-six of the highest nobility and gentry of England, all of them of 
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course Protestants, forms the first pathetic chapter in this volame. Enough 
of this trial is given to exhibit Queen Elizabeth in her true light, that of a 
monstrous travesty upon the character of sovereign and of woman. Little 
ip the way of goodness could be expected of the bastard daughter — for she 
was a bastard according to the canon law— of one of the foulest monsters of 
lust, wickedness and cruelty that ever defiled a throne. There is some ground 
for the hypothesis that her origin was incestuous; that her mother had been 
the mistress of Henry VIII, and that she was the product of that union. The 
place where her father beheaded, in succession, two of his queens in order 
to get others, one of them being Anne Boleyn, the mother of Elizabeth, is 
marked on the pavement of the court in the Tower of London, as one of the 
saddest places in all England. It is to be allowed that she was not responsible 
for her origin; and unquestionably the reproductive processes of nature go on 
as well without as with the intervention and blessing of a priest. She inher- 
ited from her father his leading characteristics. She wears in history the 
more than doubtful title of the * Virgin Queen; ” and she wascruel, deceitful 
and wicked. If we turn to the character of Mary Queen of Scots, we shall 
failto find in it such freedom from blemishes as will enabie the church to can- 
onize her, as has been proposed. Considering the number of her lovers, it 
would be thought somewhat out of place (at least among the Protestants) to 
hear her called St. Mary. Butshe had lived in France; her crimes were of the 
French character; they were ‘‘ of the softer order, born of love.’’ When the 
curious traveler explores the secret passage into her bedcbamber in Edinburgh 
Castle, and when he remembers that an Italian fiddler was accustomed to make 
his entranee into the arms of his mistress by that passageway, he will feel 
no great reverence for her character — least of all will he be able to think of 
her as a Saint or a martyr. But when her hour of trial, condemnation and 
execution came, she exhibited all the unbending dignity and fortitude of a 
sovereign, while at the same time displaying the tender traits of a woman: 
When the commission which Queen Elizabeth had appointed to try her came 
to the castle where she was imprisoned and through their spokesman began 
browbeating her, she stood up before them and defended herself and proved 
herself to be every inch a sovereign; and during the last night before her 
execution she seems to have found time to remember all of her favorites, 
courtiers and servants, with some appropriate gift or token. It seems to have 
run in the blood; fur her grandson, Charles 1, detestable as he was, behaved 
as well during the ordeal of his trial and execution. 

But returning to Elizabeth, we find that when her parliament petitioned her, 
demanding that the sentence upon Mary should be executed, she returned a 
long and affected letter, which, so far from exhibiting the traits of a sovereign, 
exhibits the characteristics of a weak and silly woman. Nearly all of itisa 
silly expatiation upon the qualities which should characterize a prince or prin- 
cess. Appeals to Almighty God are not wanting in this document. It was 
quite natural that such a person should denounce lawyers, which she did in the 
the following language : — 


But you lawyers are so curious in scanning the nice points of the law,and following 
of precedents and form, rather than expounding the laws themselves, that by exact obser- 
vation of your form, she must have been indicted in Staffordshire, and have holden ap her 
hand at the bar, and have been tried by a jury of twelve men. A proper course, forsooth, 
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of trial against a princess! To avoid, therefore, such absurdities, I thought it better to 
refer the examination of so weighty a cause to a good number of the noblest personages of 
the land, and the judges of the realm; and all little enough. For we princesses are set, 
as it were, upon stages, in the sight and view of all the world. The least spot is soon spied ° 
in our garments, a blemish quickly noticed in our doings. It behooves us, therefore, to be 
eareful that our proceedings be just and honorable.! 

This silly twaddle ended without any decision. At a later day another 
similar petition reached her from parliament, whereat she delivered another 
tiresome letter, full of twaddle and gush—appealing to God and expatiating 
on the duty of princes, at the end of which we find the following language, 
illustrating the quaint literary style of the time: — 

Your judgment I condemn not, neither do I mistake your Reasons, but pray you to 
accept my thankfulness, excuse my doubtfulness, and take in good part my answer 
answerless. If I should say, I would not do what you request, I might say perhaps more 
than I think: and if 1 should say I would do it, I might plunge myself into peril, whom you 
labor to preserve; which in your wisdom and discretions ye would not that I should, if 
ye consider the circumstances, place, time, and the manners and conditions of men. 


We know of no parallel to this except in a piece of contemporaneous litera- 
ture, the observations of the courtier Polonius, who had probably imbibed his 
sententious wisdom from his sovereign : — 

“To expatiate 
What majesty should be, what duty is, 
Why day is day, night night, and time is time, 
Were nothing but to waste night, day and time.” 

While the mind and heart, such as she had, of Elizabeth were racked over 
the question of ordering the execution of the sentence of her kinswoman, she 
tried to induce Sir Amias Powlet, keeper of the Castle of Fotheringay, in which 
Mary was confined, to assassinate her, so as to save Elizabeth the responsibility 
of ordering execution upon her; for one of her letters to him has received this 
interpretation. Powlet either refused so to do, or affected not to understand 
that this was the nature of her command. Hecould not stain his name with the 
execution of such a detestable commission; and besides, he knew that, in the 
midst of the public clamor which such an act would raise, Elizabeth would be 
the first to accuse and to sacrifice him for it. Left without this resource, she 
signed the commission for the execution of Mary. After the commission had 
been executed the public clamor became great throughout England, and then 
the Queen turned against Davison, one of her secretaries, declaring that she 
had been deceived or entrapped by him into signing the document contrary to 
her will. She thereupon caused him to be arraigned in the Star Chamber for 
‘¢ misprision and contempt.’? The offense charged against him was that, after 
the document had been signed, he had delivered it against her commandment, 
knowing her mind to be contrary to it. The proceedings against Davison in 
the Star Chamber are briefly given in this work.2, He was sentenced to pay & 
fine and to undergo a term of imprisonment. He got even with the Queen by 
publishing “ the true inwardness,” in a letter to Walsingham, of the attempt 
of the Queen to persuade Powlet to assassinate Mary. This letter contains this 
extract: — 


And withal she [the Queen] asked me whether I had received any answer from Pow- 


1 p. 34. 2 pp. 54 et seq. 
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let? Whose letter, when I had showed her, wherein he flatly refused to undertake that which 
stood not with honor and justice: she waxed angry, accused him and others (who had bound 
themselves by the association) of perjury and breach of their vow, as those that had 
promised great matters for their prince’s safety, but would perform nothing: yet there 
are, said she, who will do it for my sake. But I showed her how dishonorable and unjust 
‘a thing this would be: and withal into what great danger she would bring Powlet and 
Drury by it: for if she approved the fact, she would draw upon herself both danger and 
dishonor, not without censure of injustice: and if she disallowed it, she would utterly undo 
men of great desert and their whole posterity.! 


The next trial given in this volume is that of Sir Walter Raleigh upon the 
charge of high treason. The charge was colluding with Lord Cobham to ad- 
vance Arabella Stuart, daughter of Charles Stuart, Earl of Lennox, brother of 
Lord Darnley, father of him who afterwards became King James I, of England, 
to the throne of England; and incidentally of getting six hundred thousand 
crowns from Aremberg, Ambassador from the Archduke of Austria, to further 
the scheme. He was prosecuted by Sir Edward Coke, who was then Attorney- 
General. Coke acted throughout the prosecution like the veriest hedgehog of 
brutality. It is searcely necessary to remind the reader that times had some- 
what changed. The son of Mary Queen of Scots was seated upon the throne 
both of Scotland and of England. He was a shallow person who affected let- 
ters, who wrote “‘ A Counterblast to Tobacco;”’ and who, as Lord Macaulay 
justly observed, if he had been a college professor, or something of that sort, 
might have been regarded as filing his réle decently ; but his literary efforts made 
him the very caricature of a sovereign. Besides, his moral instincts and 
sense of justice were shockingly low, but no lower, it seems, than those of his 
Attorney-General, Sir Edward Coke. Raleigh was tried by a jury, and Coke 
succeeded in convicting him. Afterwards, without receiving the explicit pardon 
of the King, he was placed in command of a fleet and sent to Guiana. He was 
finally dragged up for sentence and execution, fifteen years after the date of his 
conviction. Lord Coke was now Chief Justice of the King’s Bench; and the 
monster who had bullied and browbeaten Raleigh fifteen years before, through- 
out his trial, now held that in cases of treason an implied pardon would not do; 
nothing bat an explicit pardon would answer; and he gave sentence in the fol- 


lowing brutal language, which probably answered to the law of that time — 
such law as there was: — 


“That you shall be had from hence to the place whence you came, there to remain until 
the day of execution; and from thence you shall be drawn upon a hurdle through the 
open streets to the place of execution, there to be hanged and cut down alive, and your 
body shall be opened, your heart and bowels plucked out, and your privy members eut off, 
and thrown into the fire before your eyes; then your head shall be stricken from your 
body, and your body shall be divided into four quarters, to be disposed of at the King’s 
pleasure: and, God have mercy on your soul.” 


Lord Coke ought to have invoked the mercy of God on his own soul, for this 
most infamous prosecutionand most unjust and wickedsentence. As for the King, 
it may be said of him, as we have already said of Elizabeth, he could not help 
the way he was made: God made a mistake in allowing him to be made in that 
way. He was merely a moral idiot. Coke, however, was a great lawyer, and 


his education should have informed his conscience. It is inexcusable in him 
that it did not. 
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The original and the only trial abounded in such dialogues as these: — 


“ Raleigh: Ido not hear yet that you have spoken one word against me: here is no 
treason of mine done: if my Lord Cobham be a traitor, what is that to me? 

« Att.: All that he did was by tby instigation, thou viper: for I thou thee, thou traitor, 

“ Raleigh: 1t becometh not a man of quality and virtue to call me so: but I take comfort 
in it, it is all you can do. 


Até.: Have I angered you? 
“ Raleigh: I am in no case to be angry.” 


ThenChief Justice Popham, who seems to have desired to proceed fairly, said :— 


“ Sir Walter Raleigh, Mr. Attorney speaketh out of the zeal of his duty, for a servant of 
the King, and you for your life; be valliant on both sides.” 1 


At another place the following dialogue occurs: — ¢ 


** Raleigh: I never had intelligence with Cobham since I came to the Tower. 

“ Att.: Go to, I will lay thee upon thy back, for the confidentist traitor that ever came at 
abar. Why should you take eight thousand crowns for a peace? 

“« Lord Cecil: Be not so impatient, good Mr. Attorney, give him leave to speak. 

“ Att.: IfI may not be patiently heard, you will encourage traitors and discourage us. 
I am the King’s sworn servant, and must speak; if he be guilty, he is a Traitor; if not, 
deliver him.” 


Then occurs the following note: — 


“* Here Mr. Attorney sat down in a chafe, and would speak no more until the commis- 
sioners urged and entreated him. After much ado, he went on, and made a long repeti- 
tion of all the evidence for the direction of the jury; and at the repeating of some things, 
Sir Walter Raleigh interrupted him, and said he did him wrong. 

“ Att.: Thou art the most vile and execrable traitor that ever lived. 

“ Raleigh: You speak indiscreetly, barbarously and uncivilly. 

“ Att.: I want words sufficient to express thy viperous treasons. 


“ Raleigh: I think you want words, indeed, for you have spoken one thing half a dozen 
times. 

“ Att.: Thou art an odious fellow, thy name is hateful to all the realm of England for 
thy pride. 

“« Raleigh: It will go near to prove a measuring case between you and me, Mr. Attorney. 

* Att.: Well, I will now make it appear to the world, that there never lived a viler viper 
upon the face of the earth than thou.” 


The infamous character of this trial is shown when it is stated that Raleigh 
was convicted on the strength of an alleged letter written by his alleged 
co-traitor Lord Cobham. This letter was produced and read at the trial against 
Raleigh; and a so-called “ examination ’’ of Cobham was also read; but Raleigh 
did not ‘have the right of meeting Cobham face to face at the trial. He did 
not attend at the trial or appear as a witness at all. It is that kind of law, 
manufactured by that kind of a crown lawyer, with the aid of that kind of 
judges, which is dished up to us in Coke’s Reports and called “ the wisdom 
of ages.’’ Nay, the authority of this man Coke as a lawyer became so great 
that modern cases can be found where judges of England have said that his 
statement alone ought to be accepted as evidence of the common law, without 
being fortified by a judicial opinion. 


The third and last trial in this volume is that of Captain William Kidd. 
There were six indictments against him, one for the murder of a sailor 
named William Moore, and five for piracies. He was first tried upon the indict- 
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ment for murder. The barbarous character of a trial in England, even dur- 
ing the reign of William and Mapy, is shown in the fact that Kidd, before 
pleading to the indictment on which he was tried, demanded the privilege of 
counsel to speak on the questions of law arising on the indictment. This 
‘was refused him until after he had pleaded to the indictment. Then he 
begged that he might have counsel, Dr. Oldish and Mr. Lemon, that they 
might be heard in his behalf. 


“ Justice Powell: If he desires it, you may be counsel for him provided there be any 
matter of law that he is to plead; otherwise he must be tried.” 


Dr. Oldish then moved that his trial for piracy might be put off. The Solici- 
tor-General thereupon consented that the trial for piracy might be put off and 
that he might be tried for murder, as there was no pretense that he was not 
ready for that trial. We then see the shameful spectacle of a sailor put to 
trial, with the trained lawyers of the crown against him, while he stood con- 
ducting his own case. He did not examine or challenge any of the jury, 
because he knew nothing to the contrary but they were honest men. The jury 
brought in a verdict of guilty under the indictment for murder. 

On the following day he was put upon trial under the indictment for piracy and 
robbery on a ship called the Quedagh Merchant. Ten defendants were joined 
in this indictment, nine besides Kidd, and all of the ten were described as 
“ mariners.’? It should not astonish our readers that Captain Kidd was put to 
trial under an indictment for piracy on the very day following that on which 
he was tried for murder; for in those days a trial, even for a heinous crime, 
lasted — in theory of the law, at least— but one day. It was not until the time 
of Lord Kenyon, nearly or quite a hundred years later, that the fact was judi- 
cially recognized that a trial may last more than one day; for it was Lord Ken- 
yon who framed the oath to be administered to the sheriff as to the custody and 
conduct of the jury during the interval succeeding adjournments of the trial 
from day to day: an oath which in its literal verbiage is in use in some American 
jurisdictions at the present day. Kidd was found guilty under the indictment 
for piracy, and was executed, in accordance with the sentence, by ordinary 
hanging. 

The adventures of Captain Kidd provoked a deluge of bucolic literature and 
doggerel poetry. The outlines of his remarkable career are pretty well known. 
It seems that his real name was John Kidd, for he is so styled in the Newgate 
Calendar. He was born in the town of Greenock, a maritime town on the 
Clyde, about twenty-four miles below Glasgow, where it branches out into an 
estuary, and where ships are now built of steel, a meeting with which would 
have stricken terror into Kidd and the men of his time. He left his native 
country and resided in the city of New York, where he became the owner of a 
small vessel with which’ he traded among the pirates, acquiring thereby a thor- 
ough knowledge of their haunts and habits. This enabled him to procure a 
commission from King William III (William of Orange), to go in search of 
pirates, and he rewarded the confidence of his sovereign by turning pirate him- 
self. It seems —we state this not on the authority of the present book but 
from general recollection — that his depredations were directed against Span- 
ish, Portuguese and Mohammedan ships. As was said by Justice Turton in 
charging the jury on his first trial for piracy: — 


r 
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“ He went out on a good design, to take pirates, had he pursued it; but instead of that, 
it appears that he turned pirate himself, and took the ships and goods of friends instead 
of enemies, which was a notorious breach of trust, as well as a manifest violation of law.” 1 


It appears that Lord Somers and his ministry, who were responsible for 
sending Kidd out from the port of New York in search of pirates, receiveda 
heavy blame at the hands of the people for the acts of Kidd. In fact, the accu- 
sation was laid against them that they had turned Kidd loose to gather spoil 
and to divide it among the ministers themselves; and this was actually believed 
by a considerable portion of the people of England. Kidd has been defended 
by persons of intelligence, on the ground that the evidence against him was 
insufficient to show that he had ever turned pirate at all. Others have extenu- 
ated his conduct on the ground that he never robbed English ships, but robbed 
foreigners only. Still others found in him so great a hero that they excused the 
supposed fact that he had robbed three English ships only, and beyond this had 
confined his depredations to the ships of foreign nations. He became the hero 
of a prose literature that in our day would be called the ‘* dime novel,” and his 
exploits provoked a flood of doggerel — more than will have been provoked by 
the three wars, that between the United States and Spain, that between the 
United States and the Tagalog insurgents, and that between England and the 
Boers, when (if ever) all these wars shall have ended. The writer of this re- 
view recalls the fact that, although he was not born as early as the reign of 
William and Mary, his youthful imagination was much impressed by some of 
the poetry which appeared in sailors’ song books, either condemning, or de- 
fending, or extenuating Captain Kidd. In one of these poems his name did not 
appear as John Kidd, nor as William Kidd, but as Robert Kidd. He was pic- 
tured as a sort of monster or ogre, destitute of all human sentiments and virtues. 
Some of the lines ran thus: — 
‘“ My name was Robert Kidd, 
When I sailed; 
God’s laws I did forbid, 
When I sailed; 
And so wickedly I did, 
When I sailed. 
I cursed my father dear, 
When I sailed, 
And her that did me bear, 
When I sailed.” 
And so forth and so on. 
In another, which defended him, his name had become shifted over to 
**Capting Ward.’’ The story of how the King hesitated when the proposition 
was made to send him out against the pirates is thus told: — 


“ He first deceived the King of France, 
And then the Queen of Spain; 

And how should he prove true to us 
When he proved false to them?” 


And then, when “‘Capting Ward’’ was apprehended and put upon his trial 
for piracy, he, without the aid of counsel, handled himself as dexterously a8 
he had handled his ship at sea, and as Kidd handled himself, according to the 
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trials rehearsed in this book. 
men, his ready response was: — 


When accused of robbing English merchant- 


** You lie, you lie, said Capting Ward, 
As ever I heard you lie; ! 
I never robbed an Englishman, 
An Englishman but three.” 

The rustic poet was ready and willing to let him off and to find him a hero, 
seeing that he had performed such great exploits and encountered such great 
perils, without robbing more than three ships of his own countrymen. 

Kidd was hanged, it may be supposed, on Tyburn Tree. If he were back 
in New York City to-day he would perhaps be astonished to find himself 
able to average up with some of the leading citizens in point of honesty. He 
would compare well with some of the politicians that manipulate the gov- 
ernment of that squirming maggotry of gamblers and usurers: a city at a place 
in which, not more than a quarter of a mile from the wharf whence Captain 
Kidd sailed, 125 per cent per annum was recently, in a stock-gambling 
spasm, Offered for loans of money, and found an insufficient number of 
takers. 


PERRY ON TRUSTS AND TRUSTEES.— A Treatise on the Law of Trusts and Trustees by 
JARIUS WARE PERRY. Fifth Edition. Embodying Relevant Cases down to date. By 
JoHN M. GOULD. In Two Volumes. Boston: Little, Brown, & Company. 1899. 

The first edition of this work was published in one volume in the year 1871. 
It immediately took rank as a standard work on the subject, and came to be 
regarded as a classic. A second edition was required in the year 1874, which 
was prepared by the learned author himself. He did not live to prepare a third 
edition, but that task fell to Judge G. F. Choate, of Salem, Mass., who modestly 
signed the advertisement to that edition with the initial C. The fourth edition 
was the work of Frank Parsons, Esq., of Boston. The fifth ard present edi- 
tion has fallen to the task of one of the most indefatigable workers and 
thorough investigators that can be found in any of our law libraries. A work 
of this magnitude is seldom accomplished by the brain of one man. In the 
preface to the first edition, Mr. Perry acknowledged the assistance of his friend 
and business associate, William Crowninshield Endicott, Esq. . In his adver- 
tisement to the second edition the author makes no acknowledgment of outside 
assistance, and we may therefore suppose that he wrought it out with his own 
brain. In his advertisement to the third edition, Judge Choate acknowledges 
the assistance of Mr. William Perry and Mr. Alden P. White, both of the Essex 
bar, which we take to mean the Boston bar. Mr. Gould makes no acknowl- 
edgment to any one for assistance in the preparation of the present edition, 
and we may hence conclude that the profession have in this edition the advan- 
tage of those qualities as an author which have made him celebrated. He is 
the author of the well-known work on the “ Law of Waters;’’ co-author of 
“Notes on the Revised Statutes of the United States; ’’ editor of “‘ Daniell’s 
Chancery Practice,” of ‘‘Story’s Equity Pleading,” and of an edition of 
“Kent’s Commentaries.” 

Not much further can be said in a brief notice, than to call attention to the 


1 As the hero of this tale was a Scotch- must suppose that the word was pronounced 
man, and as this is necessary forrhyme,we “lee.” 
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fact that the diligence of Dr. Gould has cited a vast number of new author. 
ities, making an increase of fully one-fourth of the number of cases cited in the 
third edition; so that the total number of cases cited now reaches nearly 16,000, 
The editor has not conflued himself to citing late cases, but has extended the 
development of the treatise in his notes into such subjects as Agencies, Wills, 
Domestic Relations, etc., following in the treatment of these subjects the course 
of the most recent decisions. He has introduced and discussed quite a number 
of new topics. It is stated in a publisher’s advertisement of the work, that the 
additional notes made by him equal fully ten per cent of the matter of the last 
previous edition. 

Turning over the pages, we find that the printing is up to the best standard 
of English law printing. If we were disposed to be captious, we should regret 
that the sections are not introduced by captions, called by printers, “‘side- 
heads,’’ in bold face type. At the head of each chapter, a table of the contents 
of the sections in that chapter is given. Itis to be regretted that these guide- 
boards had not also been distributed through the text, so that each section of 
the text should carry, in type sufficiently distinct from those of the text itself, 
its appropriate caption. We also regret. that, in citing private American re- 
porters, the names of their respective States had not been added in parentheses 
after the abbreviated name of the reporter. In these respects the book may 
be regarded as a little old-fashioned. The index seems to be sufficiently full, 
and itconsists of something more than short chopped-up catch words. Each 
entry indicates a proposition or a subject, and gives, as far as is practicable in 
an index, some idea of what the rule is, thus:— 


** Leases should not extend beyond the infancy, 608.”’ 
“ Infants’ real estate can be sold without license required, 607, 609.” 


We regret, however, that we have to turn to the beginning of the index to learn 
whether the figures refer to the sections or to the pages. This is unpardonable, 
especially in view of the fact that, with the introduction of printing machines, 
there is no question about “sorts.” With such a machine it would be just as 
easy to insert section marks before the figures in every case, as to insert the 
figures themselves. 


LOWELL ON BANKRUPTCY. —A Treatise on the Law of Bankruptcy. By JOHN LOWELL, 

LL.D., Judge of the District Court of the United States for Massachusetts, 1865-1878, 
and of the Circuit Court of the United States for the First Circuit, 1879-1884, and JAMES 
ARNOLD LOWELL, of the Suffolk Bar. 


The first thing that arrests the eye on turning over this book is the following 
dedication: ‘*To Mrs. John Lowell, this book, the result of many years’ labor 
of her husband and her son, is affectionately dedicated.”’ The next thing 
which demands attention is the preface, signed by his junior author, which is 
as follows: — 


My father was engaged for many years before his death, in May, 1897, in the prepa- 
ration of a treatise on bankruptcy. His intention was to publish the work when Coa- 
gress passed a bankrupt act. This, however, did not occur in his lifetime. In the 
following pages, Part One is the work of my father, without any alterations whatever in 
the text, but with the addition by me of recent cases and many footnotes; the latter are 
contained in brackets to distinguish them. It will be noticed that in this part of the 
book, the word “ assignee”’ is almost always used in designating the officer now called the 
trustee. Part Two of this book, which relates to the Act of 1898, represerts my contriba- 
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tion to the work. The index of a treatise which is intended for a practical book is a 
yery important thing. Therefore, I have endeavored in this instance to make the Index 
at once exhaustive and convenient. To this end, I have entered every subject under 
several different heads, so that from whatever side it be sought, it may be found. I de- 
sire especially to express my thanks to Robert Homans, Esq., of the Suffolk Bar, for help 
in the collection of recent cases under the insolvent laws of the several States. I have 
been assisted in the very arduous labor of correcting the proof and tabulatirg the cases 
by my wife, without whose constant aid and encouragement the work would never have 


been accomplished. 

The last paragraph of this preface will endear Mr. Lowell to his readers. It 
is too often the case that a faithful wife acts as the constant and intelligent com- 
panion of the literary labors of her husband, and gets no separate credit for it, 
under the old common law theory that her existence is, in a sense, merged in 
his. She is often supposed to derive her religion from God through him, under 
the theory thus expressed by John Milton: 


“ He for God only, she for God in him.’’ 


If we remember rightly, the Apostle Paul promulgated the view of the sub- 
mergence of the wife in the personality of her husband; so that she gets relig- 
ion itself, and the material for her soul’s salvation, through him alone, very 
much as we get the light of the sun at night by reflection from the moon, thus 
explained by the same orthodox poet: — 


“ With borrowed light her countenance triform, 
First fills and empties to enlighten the earth, 
And in her pale dominion checks the night.” 


Ifa wife gets her religion, her morals, or her intellectuality through her has- 
band, or by reflection from him, God help her in many cases; and let Him help 
her directly in such cases, and not through her husband. 

This moves us to say that we are trying to find just what Paul did say 
concerning the subjection of wives to their husbands, but without success, 
our wife being away from home on a visit, and our Bible having no index and 
no table of contents. 

And this brings us to the question of indexing. And parenthetically we indorse 
the statement of Mr. Arnold Lowell in this preface, ‘‘ that the index of a treatise 
which is intended for a practical book, is a very important thing.’’ Why, 
then, can we not have a Bible properly edited and prepared on the plan of a 
modern book of reference, with a preliminary table of contents and a good topi- 
calindex? It would be necessary to change the absurd paragraphing 80 as to 
bring, in many cases, several of the so-called ‘‘ verses ’’ into one, thus making 
& proper paragraphing according to the sense of the text. In fact, the editors 
of the Holy Scriptures, outside of the matter of translation, do not seem to 
have had any more literary skill than the editors of the Koran had. We wanta 
properly edited Bible, with like things grouped together in paragraphs; with 
the paragraphs head-lined, as in this book, for convenience of reference, with 
the punctuation reformed, with a preliminary table of the contents of the whole 
work, and with a thorough index furnishing us with keys wherewith to unlock 
the doors of its numerous treasure houses. There may be some such Bibles 
extant, but we have not seen one; and certainly they are not lying around on 
the tables of the common people. Judging from the index of this work fur- 
nished by the surviving author, he would be competent for sucha task. His 
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plan of discarding cross-references, and of repeating the different subjects 
under all the titles where it might be expected that the searcher would look for 
them, embodies the true idea of anindex. The text of this work contains 702 
pages, all told, including the rules and the forms in bankruptcy. The index 
comprises eighty-four pages. This will be recognized as an unusually full 
index. 

In reviewing, in the New York Journal, the seventh volume of a recent 
work on Corporations, which volume contains an index to the whole work, 
comprised in 668 pages of fine type, our learned friend Mr. Connolly expresses 
the wish that the author of that index would give his views on the subject 
of indexing in the AmericaN Law REVIEW. This reminds us of an observa- 
tion made by Mrs. Scott-Siddons, who, it will be remembered, after quitting 
the stage, devoted herself to the profession of a dramatic reader. A lady af- 
fected with the idea of becoming an actress called on Mrs. Siddons and desired 
to learn something of her method and system. She was surprised to learn that 
Mrs. Siddons had no method or system, but that, to use the language of Mrs, 
Siddons, “it comes from my ’eart.’? So it is with the indexing of the author 
referred to; so it may be with Mr. Lowell’s. If either were to attempt to 
explain it, it might be like an attempt on the part of a telegraph operator to 
explain how he works the keys, or reads two messages at once; or like the at- 
tempt of any person to explain how he contracts his muscles so as to stand on 
his feet; or how he walks, or turns his hands, or talks. Mr. Lowell’s index is 
a good one — one of the very best, and that is enough. The authors have cited 
about 5,600 cases to the 515 pages of the text proper. There can be no doubt 
that this is the work on bankruptcy. 

The publishers have brought it out with their usual good taste. John Wil- 
son & Son, of Cambridge, U. S. A., have printed it in the best style of art. 


PENNSYLVANIA BAR ASSOCIATION, REPORT 1899, 


The fifth annual meeting of the association was held at Wilkes-Barre July 6 
and 7. The reperts of the committees and the action of the association thereon 
make it evident that the association devotes its attention largely to the practical 
work of improving and simplifying the law. The Committee on Law Reform, 
under a resolution at the last previous meeting, reported the draft of a bill 
covering the whole subject of Mechanics’ Liens, to take the place of all exist- 
ing statutes upon this subject. The bill seems to be well considered and care- 
fully drawn, and includes forms of procedure for enforcing such liens. 

The same committee reported an elaborate bill upon Expert or Opinion Testi- 
mony. 

The Committee on Legal Education was instructed to report, at the meeting 
next year, the draft of an act to establish a uniform system of legal education 
and admission to the bar. 

A special committee upon the Promotion of Uniformity of Legislation ap- 
pointed at the last meeting made a careful report upon the recommendations of 
the State Boards of Commissioners, a summary of which is as follows: — 

“ First.. An act to establish a law uniform with the laws of other States for 
the acknowledgment and execution of written instruments. 

“ Second. An act to establish a law uniform with the laws of other States 
relating to the sealing of deeds and other written instruments. 
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“ Third. An act to establish a law uniform with the laws of other States 
relative to the execution of wills. 

“‘ Fourth. An act to establish a law uniform with the laws of other States 
relative to the probate in this State of foreign wills. 

“ Fifth. An act to establish a law uniform with the laws of other States for a 
standard of weights and measures. 

“s Sixth. A general act relating to negotiable instruments. 

“| Seventh. An act to establish a law uniform with the laws of other States 
relative to the transfer of stock in corporations.” 

The committee discuss all of these measures separately, but naturally give 
prominence to the Negotiable Instruments Act. They say: ‘‘In order to test 
the sentiment of the profession in this State on the proposed act, copies of it 
were sent to various members of the bar in different counties, and criticisms 
invited. The committee regret that they were not favored witha large number 
of replies; but among those received were a number that suggested objections, 
though the general sentiment was one of approval. One prominent lawyer in 
Pittsburg thought that the object of the bill in seeking uniformity would be 
defeated by reason of the many different tribunals of last resort that would 
sooner or later be called upon to interpret its various sections. This objec- 
tion goes to the very foundation of the whole plan for attaining uniformity. 
The only reply that can be made, is that it is not probable that there will be 
many discordant decisions in the interpretation of a statute like this, because, 
for the most part, it embodies the results of decisions that have gradually crys- 
tallized into law of very general sanction among all the States. * * * It 
cannot be expected that any statute can be drawn covering so large and import- 
ant a field that will meet with approval everywhere and in all its parts. There 
must be some yielding on every side to attain the common purpose. Even if 
the objections to the proposed act were more serious than they have been shown 
to be, is it not to the greater advantage of the commonwealth, with the vast 
interests of its citizens reaching out beyond its borders, to have a system of 
law relating to these necessary tools of business, negotiable instruments, that 
coincides with that of all the other leading business communities on the Atlantic 
seaboard? ”’ 

This bill was introduced at the last session of the Pennsylvania legislature, 
but not at the suggestion of the committee. It passed the Senate, but failed 
in the House, apparently only for want of consideration. The bill is printed in 
full in this report. 

In conclusion the committee report in favor of all the proposed measures 
with the single exception of that relating to the sealing of deeds and other 
Written instruments. They do not recommend this measure, because it would 
Tender the law of the State less liberal than it now is, any flourish or mark 
however irregular or inconsiderable, being now a good seal, provided the parties 
intended it to be a seal. 

The committee upon Local and Special Legislation reported in favor of an 
amendment of the State Constitution which prohibits the passage of any local 
or special law regulating the affairs of counties, cities, townships, wards, bor- 
oughs or school districts. 

The president of the Association, Stanley Woodward, delivered an address 
on ‘* The Wyoming Valley.’? William B. Hornblower delivered the annual 
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address on “ Some Legal Problems of the Twentieth Century.’? James T. Mit- 
chell read a paper on ‘ Fidelity to the Court in Criminal Cases.” 

This report is an attractive volume of 367 pages with portraits of the presi- 
dent, of Judge Mitchell, and Mr. Hornblower. 


RODGERS ON DOMESTIC RELATIONS. — A Treatise on the Law of Domestic Relations. By 
W. C. KoDGERS, Counselor at Law. Chicago: T. H. Flood and Company. 1899. 


This is a handsome and well-bound book of more than one thousand pages, 
all told. It cites about five thousand cases and, in eleven chapters, treats of 
Marriage, Husband and Wife, Community Property, Curtesy, Dower, Parent and 
Child, Custody of Children, Bastards, Infants, Master and Servant, Guardian 
and Ward. When this exhaustive programme is considered, the reader will be 
prepared for the conclusion that each title has been treated in a very condensed 
manner, and that the work is little more than an outline work upon the subject 
which it undertakes to cover. All the legal questions growing out of marriage 
and the relation of husband and wife, as developed in our English and 
American case law, to say nothing of our statute law, — cannot be fully treated 
in less than two or three large volumes. The subject of community property 
likewise springs out of the marriage relation, under the French and Spanish 
civil law. This subject has recently been treated of in a full volume. The 
husband’s tenancy by the curtesy in his wife’s land, can, no doubt, be stated in 
outline in a single chapter, as our author has stated it here; but, fully developed, 
it would probably take a volume. The wife’s right of dower in her husband’s 
lands, at common law and under various statutes, could scarcely be fully 
treated in less than one volume; and we believe that, in one work,! two volumes 
have been devoted to it. The four chapters, Parent and Child, Custody of 
Children, Bastards, and Infants, are cognate in their character, and would, if 
amply treated, consume two volumes. 

As to the subject of Master and Servant, it has been treated in a large 
volume,? and, at the present time, a thorough and exhaustive treatise on the 
subject is in preparation, intended to be completed in two large volumes; but 
whether it can be so completed there is great room to doubt. It may properly 
be observed concerning this title, that the relation which still passes under the 
ancient terminology of Master and Servant has long since ceased to be regarded 
in law as a domestic relation, except in a very limited class of cases. In nearly 
all cases the relation is merely that of employer and employé. It is founded in 
contract; sometimes it undoubtedly involves, on the part of the servant, so- 
called, duties and trusts of a confidential nature; but it is nevertheless a 
contractual, and not a domestic relation. A general exception to this statement, 
relates to master and apprentice, under statutes where minors are indentured 
or bound out to learn trades. This relation is founded in contract, and yet it 
partakes, to a considerable extent, of the nature of a domestic relation. With 
these limited exceptions, we doubt whether a chapter on Master and Servant is 
not out of place in a volume on the Domestic Relations; and we are in a posi- 
tion to say that so much of this chapter as undertakes to treat of the liability 
of a master for the torts of his servant, belongs rather to the law of agency 
than to that of the domestic relations; and that the vast subject of the liability 
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of a master to his servant for injuries happening to the servant through the 
negligence of the master, has not the remotest connection with the law of the 
domestic relations; nor could it possibly, by any condensation, be more than 
touched upon ina single chapter. 

As to the subject of Guardian and Ward, that is also a very extensive subject, 
when viewed with reference to the number of cases that have been decided 
upon questions growing out of it. It should be regarded as a trust, rather 
than as a domestic relation. The cases are few where, in point of fact, the ward 
lives in the guardian’s family. The guardian is the curator of the ward’s estate, 
and has a general superintend , Subject to the control of the proper court, 
of the ward’s education. A very able writer, and one whose long experience 
as a judge of probate has qualified him to treat of the subject, has devoted 
a volume to it.? 


It does not follow, however, that this book will not prove useful for the 
purposes for which it is probably intended,—that of an elementary work 
covering the whole subject of the domestic relations adapted to the instruction 
of students, to the general study of the law, and to the use of lawyers and 
judges in reassuring themselves on the leading topics in the titles of which 
it treats. 

The work is very flatteringly dedicated to Hon. R. B. Williams, of Texarkana, 
Arkansas. 

The preface is almost boastful, a thing which often happens with a young 
author when introducing his first work; butit is perhaps notoverdrawn. Itis, 
entirely, as follows: — 

“Tt has been the purpose of the author to prepare a treatise on the sub- 
ject chosen, and sub-titles, reflecting the living law. Usefulness, fullness, 
accuracy, completeness has been aimed at. The work is as extensive as could 
be well embraced in one volume. The authorities are brought down to date. 
The most important statutory chayges in the common law have been noticed 
and treated. The old law has not been overlooked, but has been brought down 
to date. Copious citations have been made. The book has been written with 
a view to practical utility and reliability. It has been attempted to state the 
propositions of law correctly, and to fortify these with authority. The work 
has been written in the midst of an active practice, and every line composed 
and written by the author. No ‘clerk’ or ‘ assistants’ have contributed to the 
work. It has been the purpose to treat the subject with a view to the law as it 
is to-day, and as it comes up in every-day practice.” 

It seems strange that legal authorship has become vicarious and fraudulent 
to such an extent that an author, in introducing his first book, feels bound to 
tell the public that every line of it has been composed and written by the 
author, and that no “ clerks’’ and “ assistants ” have contributed to the work. 
Many works, even of an imaginative character, have been written by more than 
one person. The opinion was once expressed to the writer, by an eminent 
lawyer and legal scholar, that if every legal treatise could be written by two 
persons, each devoting his mind to every part of the work — each correcting 
the idiosyncrasies of the other, — much better works would be thereby pro- 
duced. The differeuce between a work thus produced and a work produced by 
one man, would be the difference between the work of a single judge and the 
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work of an appellate bench, every judge faithfully giving his attention to every 
case and to every opinion written. In the work of legislation there is, or ought 
to be, a committee of experts devoting their attention to the frame of bills,— 
that is to say, to the forms of expression employed in the statute law. While 
lawyers are not nice as to forms of expression or as to grammatical errors, 
into which the best writers sometimes fall, yet if the author of a legal treatise 
were to have a “committee on enrolled bills,” go over his work before finally 
giving it to the printer, —- we mean an expert in matters of literary style, — 
correcting incongruous expressions and grammatical slips here and there, — it 
would be better for the work and for the literary reputation of the author. 
Such a “clerk” or “assistant’’ need not be despised. Moreover, while the 
habit of writing books vicariously is dishonest and disreputable, it does not 
follow, in every case, that the aid of a competent assistant will impair the work 
of even a good author. It depends upon who the assistant is. He may be 
superior to the author, and his work may be better than the work which the 
author has produced or could produce. We have known of cases where this 
was so. If an expert writer had been gleaning the field of this work, we doubt 
whether he would not have struck out the expression “ the courts will take 
command of the situation.””! They always take command of the situation, and 
they always have the advantage of making the last guess, and of firing the last 
shot at the unsuccessful party. Without wishing to be nice or hypercritical, 
we also submit to our cultivated readers, and especially to the students in the law 
schools, whether the second sentence in the preface is grammatical. We quote the 
following, italicising the supposed error: ‘‘ Usefulness, fullness, accuracy, com- 
pleteness has been aimed at.’’ We doubt whether the learned author would 
not have developed the subject of the Custody of Children better if he had 
said, in the opening sentence, that, by the ancient common law, the rights of 
the father were paramount even as regards infants in arms; but that, by the 
modern law, the rights of the child are paramount in all cases. 

The author of this work needs no introdudtion to the readers of the AMERICAN 
Law Review. He has contributed to this publication many valuable, thought- 
ful, and useful articles. The place of his residence, from which he dates his 
preface, is near Little Rock; he has access to the extensive law library of the 
Supreme Court of Arkansas; and it is there that he does the thorough and 
original work which has characterized all his efforts. If he is one of our 
men — one of our coterie — one of our literary ring, as Dr. Bishop used to 
say, this circumstance only adds to our embarrassment in attempting a review 
of his work. Under such circumstances, the tendency of the conscientious 
reviewer is to lean the other way, — in other words, to stand up so straight 
that he is liable to fall over backwards. We have no hesitation, however, in 
congratulating Mr. Rodgers and the lega! profession upon this volume. The 
publishers have brought it out ina good, wholesome style. 


PRINCIPLES OF COLONIAL GOVERNMENT ADAPTED TO THE PRESENT NEEDS OF CUBA AND 
PoRTO RICO, AND OF THE PHILIPPINES.— By HORACE N. FISHER. Boston: L. O. Page 
and Company (incorporated). 1899. Price, 20 cents. 


This pamphlet is an important contribution upon the most important politi- 
cal question now demanding the attention of our government. The author has 
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given much attention to international and political questions; and has a 
thorough knowledge of Spanish-American countries, of their language and insti- 
tutions. In the preface he says: ‘‘It has been my good fortune, during two years 
of South American travel, to have visited all but two of the countries of South 
America and to have personally known, either in South America or in the United 
States, many of their leading statesmen, diplomatists and historians, to whose 
courtesy I am indebted for information not easily obtainable; while as consul in 
Boston, for over twenty years, of one of these countries, and honorary member 
of several of their national societies, opportunity has been offered to keep in 
touch with Spanish-American questions and peoples, and to observe their capac- 
ity and tendencies.”’ 

He further says: ‘‘ Assuming that the object of government is to assure to 
the governed the enjoyment of peace, order and justice, it is obvious that the 
principles and form of government must be adapted to the present needs and 
progressive civilization of the governed; and that, consequently, the form of 
government best suited to accomplish these ends will depend upon the past 
experience, present condition and political capacity of the governed. In this 
memorandum it is proposed to consider briefly the past experience and ap- 
parent political capacity of the people of Cuba and Porto Rico, and of the 
Philippine Archipelago, for whose peace and prosperity the United States is 
responsible.”’ 

Mr. Fisher divides his discussion of the subject into two parts: Part I. 
Cuba and Porto Rico. PartII. The Philippines. There are twenty-six sections 
inall. He firsttreats of the common origin of the Castilian Pueblo of Spanish 
America and the New England Town, and declares that the decadence of Spain 
dates from the overthrow of the Castilian system of self-government, both in 
Spain and her colonies; and he further declares that a reversion to the Pueblo 
System must be the starting-point in regeneration. 

“Tf our success in self-government is —as it is claimed by us and confessed 
by the ablest foreign publicists —largely due to the political education of our 
Town Meeting System and its concomitant, the Public School, we should bend 
our energies to the development of a Town System on the lines above set forth, 
as their school in the art of self-government, supplementing it with a practical 
system of public schools adapted to their intelligent comprehension. The 
questions of full general government under native control must naturally 
depend, for final solution, on the solidity of the local governments which we 
are seeking to establish as the basis of colonial government. * * * 

“It is upon this native white population that we must mainly depend in 
establishing orderly government. To this end we should protect, encourage 
and help them to set up their little town governments. They are largely of 
the same Spanish race, which’ once showed a capacity for self-government and 
individual initiative equal to our own; the germ of which is still in them, 
though dormant. The peculiar characteristic of the Spanish American, in 
spite of his urbanity, is the difficulty of winning his confidence; but, once 
won, it is instinctive and complete. Porto Rico, as the healthiest of the West 
India islands and without race conflict and jealousy, seems to have a decided 
advantage over Cuba for the introduction of local governments of the kind 
suggested; itis, moreover, exempt from the spirit of lawlessness which has 
become chronic in Cuba during successive revolutions and been fostered by 
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the extent of unexplored mountain fastnesses which offer an asylum to bandits 
and outlaws.” 

In regard to the Philippines he says we must in the first place acquire more 
knowledge of the heterogeneous population before we can comprehend their 
needs and capacity. The concurrent testimony now is that the Filipinos are 
not capable of full self-government, and of maintaining peace, order and 
justice. The United States is at present solely responsible for their government, 

Colonel Fisher goes on to show that the fundamental principle of self-goy- 
ernment for Asiatic peoples is in the solidarity of the Village; as in the Village 
Communities of India, in the “Mura” (Village) of Japan, in the “ Mir” 
(Village) of Russia, and the Castilian (“‘ Pueblo ’’) and the Anglo-Saxon Town. 
“¢ Starting, then, with the village as the tactical political unit, we should 
advance by grouping villages into counties — but always maintaining the village 
autonomy — for certain special purposes, such as superior courts and inter- 
village public works like county roads, water supply, irrigation, and higher 
education. The county boards, in charge of these extra-village interests, 
should consist of representatives of the villages elected by their townsmen. 
Thence as their capacity develops, an advance can be made to provincial or 
insular legislative governments, until at last the Philippines may be trusted 
with full self-government, in colonial affairs, under a United States Governor- 
General with a veto power. This is a general policy which has proved so 
successful in the British Colonies. Among the tropical colonies of Great 
Britain, the mass of the people are of inferior colored races whose autonomy is 
still limited to local affairs. Yet, in India (according to Sir Charles Dilke’s 
* Problems of Great Britain’), the problem of local self-government has been 
solved in a most satisfactory manner; so that, by the end of this century, it 
may be predicted that, in the cities, village communities and rural districts 
throughout India, the government will be ‘of the people, by the people, and 
for the people.’ The same great work is going on throughout the vast expanse 
of European and Asiatic Russia, taking the ‘Mir’ as the tactical political unit. 
The beneficent character of this work is a fitting complement to the abolition 
of serfdom in Russia. * * * 

** Hence it seems that, with colonial expansion, we must provide a new legal 
status, ‘Colonial Dependencies’ distinct from our ‘Territories.’ The new 
colonies are all of a radically lower stage of political capacity; while our 
Territories have generally been of the same race as our States and settled from 
them, and therefore have been considered to be in a condition of probation for 
Statehood. * * * 

** As already emphasized, we must form governments and laws to conform to 
their present condition and race-instincts, rather than to ours. We cannot, 
by mere legislation, change those instincts any more than we can change the 
color of their skin. Nor must we allow the conceit or overzeal of civil or 
religous reform, however nobly inspired, to usurp the functions of a compre- 
hensive statesmanship in directing the practical regeneration and advancement 
of these millions, whose welfare we are bound to promote according to our best 
judgment.” 


